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Introduction 


“No  man  should  have  a political  office  because  he  wants  a job. 

A public  office  is  not  a job.  It  is  an  opportunity  to  do  something  for  the 
public.  And  once  in  office,  it  remains  for  him  to  prove 
that  the  opportunity  was  not  wasted.” 


— Franklin  Knight  Lane, 

City  Attorney  of  San  Francisco,  1899-1900 


I am  pleased  to  present  this  updated  Good  Government  Legal  Guide  for  2006-07. 

This  guide  is  intended  to  provide  employees  and  officials  of  the  City  and  County  of  San  Fran- 
cisco with  a usable,  accessible  overview  of  the  major  laws  governing  their  conduct  as  public 
servants — from  public  meetings  and  public  records  responsibilities  to  conflict-of-interest  and 
personal  financial  reporting  requirements.  This  guide  updates  and  replaces  our  prior  edition 
with  a pink  cover,  dated  2005. 

While  my  hope  for  this  publication  is  that  it  will  serve  as  a helpful  reference  for  department 
personnel,  commissioners,  commission  staff  members  and  other  public  servants,  it  obviously 
cannot  anticipate  every  situation  or  question  that  may  arise.  Neither  can  it  anticipate  the  inevi- 
table changes  that  are  made  to  local,  state  and  federal  laws  by  policymakers  and  voters.  So 
please  be  prudent:  understand  that  no  publication  can  substitute  for  the  careful  consideration  of 
the  application  of  various  laws  to  specific  conduct.  For  questions  regarding  a specific  course  of 
action  you  may  pursue  as  a public  official,  I strongly  encourage  you  to  contact  the  deputy  city 
attorney  assigned  to  your  department  or  commission.  Otherwise,  you  may  contact  the  Office  of 
the  City  Attorney  directly  at  (415)  554-4700. 

Remember:  a public  office  is  a public  trust.  As  public  officials  for  the  City  and  County  of  San 
Francisco,  it  is  our  highest  responsibility  to  conduct  the  functions  of  government  in  a way  that  is 
honest,  open  and  responsive  to  the  citizens  we  serve.  I am  proud  to  offer  my  office’s  unwaver- 
ing commitment  to  assist  in  that  endeavor.  And  I hope  you  find  this  Good  Government  Guide 
helpful  toward  that  end. 


Sincerely, 


DENNIS  J.  HERRERA 
City  Attorney  of  San  Francisco 
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Part  One:  Serving  on  a Board  or  Commission 


In  this  portion  of  the  Good  Government  Guide  we  pro%adc  general  information  about  the  role  and 
duties  of  Cit\"  boards  and  commissions.  The  specific  provisions  in  the  Charter  relating  to  certain 
boards  and  commissions  may  differ  from  this  general  information.  For  more  infonnation  related  to 
specific  boards  and  commissions,  please  see  City  Attorney  Opinion  No.  2004-01,  available  online  at 
http://www.sfgov.org/cityattomey/.  In  addition,  the  Office  of  the  City  Attorney  is  always  available 
to  answer  questions. 


I.  Creation  of  Boards  and  Commissions 

CaHfomia  law  regulates  cities  unless  voters  in  the  city  adopt  a charter  to  govern  their  own  municipal 
affairs.  In  a chartered  city,  the  charter  is  the  constitution  and  regulates  and  governs  all  aspects  of 
city  governance  and  administration.  San  Francisco  voters  have  adopted  a charter,  most  recently  in 
1995  (effective  1996).  The  voters  have  amended  our  current  Charter  numerous  times  over  the  past 
nine  years.  The  San  Francisco  Charter  creates  most  boards  and  commissions  that  exist  in  San  Fran- 
cisco government.  The  Board  of  Supervisors  has  also  created  a few  boards  and  commissions  by 
ordinance.  In  addition,  San  Francisco  voters  have  created  some  boards  and  commissions  b^  initia- 
tive ordinance. 

The  Board  of  Supervisors  has  also  created  many  advisor)’  committees,  task  forces  and  “working 
groups”  by  both  ordinance  and  resolution.  As  described  more  fuUy  in  Part  Three  of  this  Guide, 
these  groups  are  subject  to  the  open  meeting  laws  and  many  of  the  ethics  and  conflict  of  interest 
laws.  While  this  portion  of  the  Guide  is  specifically  directed  toward  Charter  boards  and  commis- 
sions, it  provides  guidance  to  these  advisor}’  bodies  as  well. 

State  and  federal  law  also  create  some  legally  separate  entities  governed  by  a board  or  commission 
(e.g.,  San  Francisco  Unified  School  District,  Community  College  District,  Health  Authority,  Housing 
Authority,  Redevelopment  Agency,  and  Workforce  Investment  Board).  These  entities  are  not  part 
of  the  municipal  corporation,  the  City  and  County  of  San  Francisco,  but  operate  entirely  within  San 
Francisco  and  in  many  cases  have  intrinsic  ties  to  the  City.  These  entities  earn’  out  various  state  and 
federal  functions  at  the  local  City  and  County  level. 

Finally,  San  Francisco  participates  in  certain  multi-county  agencies  created  by  State  law  or  by  agree- 
ment between  public  entities  (e.g..  Golden  Gate  Bridge  Transit  District  and  Transbay  Joint  Powers 
Agency). 
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II.  Becoming  a Commissioner 


A Appointment  Power  and  Process 

The  Mayor  is  responsible  for  the  general  administration  and  oversight  of  all  departments  and 
governmental  units  in  the  executive  branch  of  the  City  and  County.  San  Francisco  Charter 
§ 3.100.  The  Mayor  appoints  most  commissioners  under  Charter  section  3.100(17).^  These 
Mayoral  appointments  are  effective  upon  transmittal  of  a Notice  of  Appointment  to  the  Clerk  of 
the  Board  of  Supervisors.  The  Notice  of  Appointment  must  include  the  appointee’s  qualifica- 
tions to  serve  and  a statement  as  to  how  the  appointee  represents  the  communities  of  interest, 
neighborhoods  and  diverse  populations  of  the  City  and  County.  The  Mayor’s  appointments  re- 
main in  effect  unless  the  Board  of  Supervisors  rejects  them  by  a two-thirds  vote  (eight  members) 
within  30  days  following  the  transmittal  of  the  Notice  of  Appointment  to  the  Clerk.  (For  more 
information  on  the  appointment  process,  see  City  Attorney  Opinion  No.  2003-05.) 

Certain  other  appointments  by  the  Mayor  are  not  effective  unless  and  until  they  are  approved  by 
the  Board  of  Supervisors  (e.g..  Mayoral  appointments  to  the  Board  of  Appeals,  Entertainment 
Commission,  Municipal  Transportation  Agency  and  Planning  Commission).  In  those  cases,  the 
appointee  may  not  exercise  the  powers  of  the  office  until  the  Board  has  approved  the  appoint- 
ment and  the  appointee  has  taken  the  oath  of  office.^ 


Residency  AND  Other  Requirements 

In  general.  Charter  section  4.101  governs  residency  and  other  requirements  for  appointees  to 
City  boards  and  commissions.  Except  where  the  Charter  specifies  otherwise,  members  of 

' Entities  or  officers  other  than  the  Mayor  appoint  some  members  of  commissions.  See  Charter  §§  4.105  [Mayor 
nominates  four  members.  President  of  the  Board  nominates  three  members  to  the  Planning  Commission,  all  of  whom 
are  subject  to  Board  approval];  4.106  [Mayor  nominates  three  members.  President  of  the  Board  nominates  two  members 
to  the  Board  of  Appeals,  all  of  whom  are  subject  to  Board  approval];  4.117  [Mayor  nominates  four  members  subject  to 
Board  approval  and  Board  appoints  three  members  of  Entertainment  Commission];  4.121  [the  Mayor  appoints  four 
members,  the  President  of  the  Board  of  Supervisors  appoints  three  members  of  Building  Inspection  Commission];  4.123 
[the  Mayor  appoints  six  members  and  each  member  of  the  Board  of  Supervisors  appoints  one  member  of  the  Youth 
Commission];  4.134  [Mayor  appoints  four  members  and  Board  appoints  three  members  to  Small  Business  Commission]; 
5.105  [the  Fine  Arts  Museums  Board  of  Trustees  shall  consist  of  62  members  to  be  elected  by  members  of  the  Board]; 
8.103  [ Law  Library  Board  of  Trustees,  consists  of  seven  members  of  the  San  Francisco  Bar  and  five  ex  officio  members  - 
the  Mayor,  Presiding  Judge,  and  three  judges  of  the  Appellate  Department  of  the  Superior  Court];  ];  8A.102  [Mayor 
appoints  seven  members.  Board  of  Supervisors  confirms  members  of  the  directors  of  the  Municipal  Transportation 
Agency  after  a pubhc  hearing];  12.100  [the  Mayor  appoints  three  members,  members  of  the  Retirement  System  elect 
three  members  and  a member  of  the  Board  of  Supervisors  chosen  by  the  President  of  the  Board  serve  on  the  Retirement 
Board];  12.200  [the  Mayor  appoints  two  members,  members  of  the  Health  Service  System  elect  four  members  and  a 
member  of  the  Board  of  Supervisors  serve  as  members  of  the  Health  Service  Board];  13.103.5  [Mayor,  Board  of  Educa- 
tion, Board  of  Supervisors,  City  Attorney,  District  Attorney,  Public  Defender  and  Treasurer  each  appoint  one  member 
of  the  Elections  Commission];  and  15.100  [Mayor,  Assessor,  Board  of  Supervisors,  City  Attorney  and  District  Attorney 
each  appoint  one  member  to  the  Ethics  Commission]. 

2 If  the  appointed  official  is  required  to  file  a Statement  of  Economic  Interest  (see  Section  V.E.),  the  appointing  author- 
ity must  provide  written  notice  to  the  Ethics  Commission  of  the  name  of  the  appointee  within  15  days  of  the  ap- 
pointee’s assuming  office.  San  Francisco  Campaign  and  Government  Conduct  Code  § 3.1-102.5(c)  (hereafter  “C&GC 
Code”). 
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boards  and  commissions  created  bv  the  Charter  must  be,  and  remain  during  tlicir  tenure,  “e!er 
tors.”^  An  elector  is  defined  as  a person  registered  to  vote  in  tlic  Cir\-  and  C'oiuity.  'Iliis  voter 
registration  requirement  encompasses  odier  requirements:  that  members  be  of  legal  voting  age, 
residents  of  the  City  and  County,  and  United  States  citizens. 

In  the  case  of  City  boards  and  commissions  created  by  ordinance,  tire  appoindng  officer  or  en- 
tity may  waive  the  residency  requirement  if  a qualified  local  elector  cannot  be  located.  In  addi- 
tion, the  ordinance  may  specify  that  members  need  not  be  of  legal  voting  age  or  residents,  but 
may  not  dispense  with  the  citizensliip  requirement.  Charter  § 4.101(2). 

Some  City  boards  and  commissions  must  include  members  who  are  selected  from  a specified 
profession,  trade,  union  or  business.  The  Ethics  Commission  may  grant  such  appointees  a 
waiver  from  certain  conflict  of  interest  laws  (see  Part  Two,  Section  III,  (B)(1)(c)).  The  California 
Political  Reform  Act  provides  some  limited  exceptions  from  the  conflict  of  interest  pro\'isions 
for  such  appointees  where  the  legislation  creating  the  body  contains  certain  findings  (e.g..  Char- 
ter § 4.133,  Taxi  Commission).  2 CCR  § 18707.4. 

Should  a commissioner  no  longer  meet  the  requirements  of  the  office  (for  example  the  commis- 
sioner moves  out  of  the  City),  the  commissioner  is  no  longer  eligible  to  serve  on  the  commis- 
sion. The  commissioner  is  deemed  to  have  resigned  from  the  commission  bv  operation  of  law. 
A commissioner  should  notify  his  or  her  appointing  authority  immediately  if  any  change  in  cir- 
cumstances renders  the  commissioner  ineligible  to  serve. 


C.  Oath  of  Office 

In  order  to  exercise  the  powers  of  the  office,  the  appointee  must  take  the  oath  of  office  pre- 
scribed by  state  law.  Cal.  Const.  Art.  20,  § 3.  Thus,  a member  of  a Charter  commission  or  other 
policy  body  that  exercises  sovereign  power  must  be  sworn  in  before  the  appointee  may  act  as  a 
member  of  the  body.  A member  of  a board,  committee,  or  other  policy  body  that  is  purely  ad\'i- 
sory  does  not  have  to  take  an  oath  of  office  to  serve  on  the  body. 


Term  and  Tenure 

Under  the  Charter  and  applicable  ordinances,  the  term  of  office  for  most  appointees  to  City 
boards  and  commissions  is  four  years.  Charter  section  18.114  provides  that  when  a new  board 
or  commission  is  created  or  when  new  members  are  added  to  an  existing  board  or  commission, 
the  members  must  be  appointed  to  staggered  terms. 

Once  a term  expires  the  incumbent,  if  not  replaced,  may  retain  the  office  as  a holdover  commis- 
sioner, unless  a specific  provision  of  law  provides  otherwise.'*  The  incumbent  is  replaced  by  op- 
eration of  law  once  the  Mayor,  or  other  appointing  officer,  appoints  another  candidate  to  tlie  of- 
fice. When  the  replacement  candidate  is  appointed,  he  or  she  will  ser\-e  the  unexpired  balance  of 
the  term. 


^ The  Charter  exempts  Youth  Commissioners  from  being  electors.  Charter  § 4. 123. 

* The  tenure  of  the  members  of  the  Police  Commission  terminates  upon  expiration  of  their  terms.  Charter  § 4.109. 
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It  is  important  to  distinguish  between  the  term  of  an  office  and  an  individual  commissioner’s 
tenure  in  that  office.  The  term  of  an  office  is  generally  a fixed  period  of  time  measured  from  a 
fixed  anniversar)^  date.  For  City  boards  and  commissions,  the  term  is  generally  measured  as  four 
years  from  the  date  a quorum  of  the  entity  was  first  sworn  into  office  (unless  the  enabling  legis- 
lation mandates  a specific  operative  date).  The  term  runs  with  the  office,  not  with  the  individual 
occupant.  As  noted  above,  the  term  continues  to  run  whether  the  seat  is  occupied  or  vacant.  If, 
for  example,  a seat  for  an  office  with  a four  year  term  is  left  open  for  six  months  after  the  date 
the  term  expires,  the  term  of  the  office  is  fom  years,  but  the  next  commissioner — ^if  appointed 
six  months  after  the  prior  term  expired — ^wUl  hold  office  only  for  the  remaining  three  and  one- 
half  years  of  that  term.  The  commissioner  does  not  have  a right  to  a fuU  four  years  in  office 
from  the  date  of  his  or  her  appointment. 


Ill,  Compensation  and  Benefits 

A.  Compensation 

The  Board  of  Supervisors  sets  compensation,  if  any,  for  each  City  board  and  commission,  ex- 
cept where  other  Charter  provisions  or  controlling  law  specify  or  bar  compensation.  Charter 
§ A8.400. 

E.  Reimbursement  of  Expenses 

The  City  has  a written  poHcy  that  specifies  both  the  circumstances  ‘under  which  City  employees 
and  commissioners  may  receive  reimbursement  for  travel  and  other  expenses  incurred  when  car- 
rying out  City  business  and  the  procedures  for  seeking  reimbursement.  For  more  information, 
contact  the  department  or  the  Controller’s  Office. 


C.  Health  Services  Benefits 

Charter  sections  12.202  and  A8.420  establish  the  City’s  Health  Service  System  and  provide  that 
officers  of  the  City  and  County,  and  other  officers  as  provided  by  ordinance,  are  entitled  to 
membership  in  the  system.  Administrative  Code  section  16.700  lists  boards  and  commissions 
whose  members  are  eligible  to  participate  in  the  Health  Service  System. 
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IV.  Ethical  Obligations  of  Commissioners  Upon 
Appointment 

A.  Commissioners  are  Officers  of  the  City 

Once  a commissioner  accepts  an  appointment,  the  commissioner  becomes  an  officer  of  the  (nt)'. 
An  office  is  a public  tmst  and  aU  officers  must  exercise  their  duties  in  a manner  consistent  watli 
this  tmst.  Charter  § 15.103.  Commissioners  owe  a duty  of  loyalty  to  the  City  and  must  catty  out 
their  duties  in  a manner  that  serves  the  City’s  interests.  (Please  see  Part  Two  for  more  informa- 
tion on  the  exercise  of  this  public  tmst.) 

Some  commissioners  are  selected  from  a designated  interest  group.  For  example,  appointments 
to  the  Taxi  Commission  must  include  a member  of  the  senior  or  disabled  communities,  a driver 
who  does  not  hold  a taxicab  medalHon,  a manager  in  a taxicab  company,  a member  from  the 
hospitality  industry,  a member  from  the  labor  community,  a member  from  the  neighborhoods, 
and  a member  of  the  general  public.  Charter  § 4.133.  Even  commissioners  who  are  selected 
from  a particular  interest  group  owe  their  duty  of  loyalty  to  the  City.  They  do  not  represent  the 
designated  interest  group.  Thus,  these  commissioners,  like  all  commissioners,  must  act  in  the 
City’s  interests. 

B.  Attendance 

With  one  exception,  the  Charter  does  not  set  forth  any  specific  attendance  requirements  for 
commissioners.^  Nonetheless,  when  accepting  an  appointment  to  a commission,  a commis- 
sioner must  swear  to  “well  and  faithfully  discharge  the  duties”  of  her  or  his  position.  Attending 
meetings  is  a fundamental  part  of  a commissioner’s  duties.  Repeated  failure  of  for-cause  com- 
missioners to  attend  meetings  could  constitute  official  misconduct,  which  could  lead  to  removal 
from  the  commission.  Further,  failing  to  attend  meetings  over  a period  of  time  could  result  in  a 
finding  that  a commissioner  has  abandoned  the  position,  causing  the  removal  of  the  commis- 
sioner. Admin.  Code  § 16.89-17. 

A commission  may  not  adopt  a rule  providing  for  the  removal  of  a member  for  failure  to  attend 
meetings.  A commission  may,  however,  adopt  a rule  requiring  the  commission  to  notifs*  the  ap- 
pointing authority  when  a member  misses  a certain  number  of  meetings  over  a specific  period  of 
time. 


C.  Conduct  of  Commissioners 

The  Charter  and  Municipal  Code  do  not  specifically  set  forth  a “code  of  conduct”  for  conunis- 
sioners.  As  explained  throughout  this  Guide,  however,  many  state  and  City  etliics  and  sunshine 
laws  govern  the  actions  of  commissions  and  commissioners.  As  noted  direedy  above,  commis- 
sioners must  comport  themselves  in  a manner  consistent  with  the  public  trust.  Conduct  that 
“falls  below  the  standard  of  decency,  good  faith  and  right  action  impliedly  required  of  all  public 


^ Charter  section  4.123  sets  forth  attendance  requirements  for  Youth  Commissioners.  Some  commissions  that  have 
been  created  by  ordinance  or  resolution  contain  attendance  requirements  in  their  enacting  legislation. 
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officers”  is  considered  official  misconduct,  which  may  result  in  removal  from  office.  Charter 
§ 15.105(e). 


Some  commissions  choose  to  adopt  a code  of  conduct  for  their  members.  Provided  that  the 
code  of  conduct  is  consistent  with  state  and  local  laws,  a commission  is  free  to  do  so.  Even 
without  a code  of  conduct,  commissioners  are  bound  to  act  in  a manner  to  uphold  the  public 
tmst. 

D.  Conduct  of  Commissioners  When  Acting  in  a Quasi- 
Judicial  Capacity 

When  carrying  out  the  functions  the  Charter  and  Municipal  Codes  assign  to  them,  commissions 
may  serve  in  different  roles.  Most  commissions  act  as  administrative  or  executive  bodies.  These 
commissions  set  policies  for,  approve  actions  of,  and  oversee  departments.  Other  commissions 
act,  solely  or  at  times,  in  a “quasi-judicial”  role.  When  acting  as  a quasi-judicial  body,  a commis- 
sion adjudicates  matters  between  private  parties,  or  between  the  City  and  private  parties  or  em- 
ployees. Boards  and  commissions  that  most  frequently  act  in  a “quasi- judicial  capacity”  include 
the  Board  of  Supervisors  when  hearing  appeals  from  certain  land  use  decisions,  the  Assessment 
Appeals  Board,  the  Board  of  Appeals,  the  Civil  Service  Commission,  the  Entertainment  Com- 
mission, the  Ethics  Commission,  the  Fire  Commission,  the  Planning  Commission,  the  Police 
Commission,  the  Rent  Board,  and  the  Taxi  Commission. 

Members  of  boards  and  commissions  acting  in  a quasi-judicial  capacity  function  like  judges. 
Thus,  they  must  take  care  to  ensure  that  the  parties  appearing  before  them  receive  due  process. 
Due  process  requires  fair  adjudicators.  Commissioners  must  listen  to  the  evidence  before  mak- 
ing decisions  and  base  their  decisions  upon  the  evidence  presented  to  them.  Frequently,  com- 
missions that  act  in  a quasi-judicial  capacity  adopt  rules  addressing  the  procedures  for  adjudica- 
tive hearings  and  the  conduct  of  commissioners  with  regard  to  evidence  and  wimesses. 


E.  Financial  Disclosure  Form 

Within  30  days  of  appointment,  a commissioner  must  file  a financial  disclosure  form  with  the 
Ethics  Commission.  The  commissioner  must  thereafter  file  an  annual  financial  disclosure  form 
on  or  before  April  1 of  each  year  and  within  30  days  of  leaving  office.  These  forms  are  called 
“statements  of  economic  interests,”  and  are  also  known  as  “SEIs”  or  “Form  700s.”  The  list  of 
local  appointed  officials  and  employees  who  are  required  to  file  SEIs  is  set  forth  in  San  Fran- 
cisco’s Conflict  of  Interest  Code  in  Chapter  1 of  Article  III  of  the  San  Francisco  Campaign  and 
Governmental  Conduct  Code.  These  forms  are  pubHc  records  available  for  anyone  to  review. 
(For  more  information  on  SEIs,  see  Part  Two.) 

F.  Annual  Sunshine  and  Ethics  Training 

Each  commissioner  must  complete  an  annual  sunshine  training  required  by  the  Sunshine  Ordi- 
nance and  an  ethics  training  required  by  state  law  . The  state  law  requirement  is  new  this  year. 
Govt.  Code  § 53235  (AB  1234,  2005)  Every  commissioner  must  file  a declaration  with  tlie  Eth- 
ics Commission  stating  that  the  commissioner  has  complied  witli  these  requirements.  Tlie  Eth- 
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ics  Commission  provides  forms  for  tlris  purpose  at  their  office  and  on  their  wch  page.  Ilie  (iity 
Attorney’s  Office,  in  cooperation  witli  the  Etliics  Commission  and  the  Sunshuie  Ordinance 
Task  Force,  pro\ddes  a live  training  once  a year.  In  addition,  self  study  matenals  are  available  on 
the  City  Attorney’s  Web  site. 

G Competitive  Bidding  Laws 

The  City  has  enacted  competitive  bidding  laws  to  protect  against  fraud,  corruption  and  favorit- 
ism as  well  as  to  ensure  that  honest  bidders  participate  in  the  contracting  process.  See,  e.g.. 
Admin.  Code  § 21.1.  City  officers  and  employees  must  follow  these  processes  when  awarding 
any  City  contracts.  Members  of  Commissions  may  not  interfere  with  the  competitive  bidding 
process.  While  these  laws  are  explained  in  greater  detail  in  other  places,  they  are  mentioned  here 
to  stress  the  importance  of  ensuring  fair  processes  in  government  contracting  decisions. 


¥.  Leaving  Office 

A.  Removing  Commissioners 

Many  members  of  boards  and  commissions  serve  at  “at  will,”  or  can  be  removed  at  the  pleasure 
of  the  Mayor  or  other  appointing  authority  at  any  time  and  without  cause. 

Other  commissioners  may  be  removed  only  for  cause.  All  “for-cause”  commissioners  must  re- 
ceive notice  and  an  opportunity  to  be  heard  before  they  can  be  removed.  Under  Charter  section 
15.105,  for-cause  appointees  may  be  removed  for  official  misconduct. 

“Official  misconduct”  is  defined  in  Charter  § 15.105(e): 

Official  misconduct  means  any  wrongful  behavior  by  a public  offi- 
cer in  relation  to  the  duties  of  his  or  her  office,  willful  in  its  character, 
including  any  failure,  refusal  or  neglect  of  an  officer  to  perform  anv 
duty  enjoined  on  him  or  her  by  law,  or  conduct  that  falls  below  the 
standard  of  decency,  good  faith  and  right  action  impliedly  required  of 
all  public  officers  and  including  any  violation  of  a specific  conflict  of  in- 
terest or  governmental  ethics  law.  When  any  City  law  provides  that  a 
violation  of  the  law  constitutes  or  is  deemed  official  misconduct,  the 
conduct  is  covered  by  this  definition  and  may  subject  the  person  to  dis- 
cipline and/ or  removal  from  office. 

Removal  is  mandator\"  upon  conviction  of  a felony  crime  inv^ohting  moral  turpitude.  Charter 
§ 15.105(c). 

Under  section  15.105,  the  removal  process  begins  with  the  Mayor  suspending  the  officer.*’  The 
Mayor  must  immediately  notify  the  Ethics  Commission  and  Board  of  Supervisors  of  tlie  suspen- 
sion in  writing.  The  Mayor  must  present  written  charges  against  the  officer  to  the  Ethics  Com- 


* For  those  commissioners  appointed  by  an  authority  other  than  the  Mayor,  the  appointing  authonn-  initiates  the 
removal  process.  Charter  § 15.105(b). 
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inission  and  Board  of  Supervisors  at  or  before  their  next  regularly  scheduled  meetings  following 
such  suspension.  The  Mayor  must  also  immediately  furnish  a copy  of  the  charges  to  the  officer, 
who  has  the  right  to  appear  with  counsel  before  the  Ethics  Commission  in  his  or  her  defense. 
After  the  hearing,  the  Ethics  Commission  must  make  a recommendation  to  the  Board  of  Super- 
visors as  to  whether  the  charges  should  be  sustained.  If,  after  reviewing  the  complete  record, 
the  Board  of  Supervisors  sustains  the  charges  by  no  less  than  a three-fourths  vote  of  aU  eleven 
members  (/>.,  nine  votes),  the  suspended  officer  is  removed  from  office.  If  the  charges  are  not 
sustained,  or  not  acted  on  by  the  Board  of  Supervisors  within  30  days  of  receipt  of  the  record 
from  the  Ethics  Commission,  the  suspended  officer  is  reinstated. 


B.  Recall  of  Certain  Commissioners 

The  voters  may  recall  members  of  the  Airport  Commission,  Ethics  Commission,  Port  Commis- 
sion, or  the  PubHc  Utilities  Commission.  Charter  §§  4.114,  14.103.  No  recall  petition  may  be 
initiated  for  any  officer  who  has  held  office  for  fewer  than  six  months. 


C.  Resignation  Procedure 

Any  member  of  a City  board  or  commission  may  resi^  by  presenting  a written  resignation  to 
the  Mayor  or  other  body  or  officer  that  appointed  the  member.  San  Francisco  Administrative 
Code  § 16.89-15  (hereafter  “Admin.  Code.”)^  An  oral  statement  of  resignation  is  not  sufficient. 
The  resignation  becomes  effective  at  the  time  the  appointing  authority  receives  it,  unless  other- 
wise stated  in  the  resignation.  Admin.  Code  § 16.89-16.  For  example,  a notice  of  resignation 
could  state  that  the  resignation  will  become  effective  on  a specific  date  or  once  the  appointing 
officer  designates  a new  appointee.  An  offer  of  resignation,  while  indicating  the  office  holder’s 
wiOingness  to  vacate  the  office,  does  not,  by  itself,  constitute  a resignation,  even  if  in  writing. 
Once  a resignation  is  effective,  it  may  not  be  rescinded. 


VI.  The  Roles  of  Commissions,  Their  Members  and 
Their  Staff 

A.  Powers,  Duties  and  Restrictions  Relating  to 
Commissions 

L Powers  AND  Duties 

San  Francisco  Charter  section  4.102  sets  forth  the  powers  and  duties  of  City  commissions 
within  the  executive  branch.  Section  4.102  provides  that  each  board  or  commission  shall: 


Within  15  days  after  an  appointee  leaves  office,  the  appointing  officer  must  provide  written  notice  to  the  Ethics 
Commission  of  the  name  of  the  appointee  leaving  office.  C&GC  Code  § 3.1-102.5(c). 
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1.  Formulate,  evaluate  and  approve  goals,  objectives,  plans  and  programs  and  set  pobcics 
consistent  with  the  overall  objectives  of  the  Cip-  and  Counp-,  as  estabbshed  by  the 
Mayor  and  the  Board  of  Super\’isors  through  the  adoption  of  Cip‘  legislation; 

2.  Develop  and  keep  current  an  Annual  Statement  of  Purpose  outlining  its  areas  of  jurisdic- 
tion, authorities,  purpose  and  goals,  subject  to  re\’iew  and  approval  by  the  Mayor  and  the 
Board  of  Supervisors; 

3.  After  public  hearing,  approve  appbcable  departmental  budgets  or  any  budget  modifica- 
tions or  fund  transfers  requiring  the  approval  of  the  Board  of  Supervisors,  subject  to  the 
Mayor’s  final  authotip’  to  initiate,  prepare  and  submit  the  annual  proposed  budget  on 
behalf  of  the  executiv^e  branch  and  the  Board  of  Supervisors’  authotip*  under  (Charter) 
Section  9.103;® 

4.  Recommend  to  the  hlayor  for  submission  to  the  Board  of  Supervisors  rates,  fees  and 
similar  charges  with  respect  to  appropriate  items  coming  within  their  respective  jurisdic- 
tions; 

5.  Unless  the  Charter  provides  a different  procedure  for  appointing  department  heads, 
submit  to  the  Mayor  at  least  three  qualified  appbeants,  and  if  rejected,  to  make  additional 
nominations  in  the  same  manner,  for  the  position  of  department  head,  subject  to  ap- 
pointment by  the  Mayor’; 

6.  Remov^e  a department  head;  the  Mayor  may  recommend  removal  of  a department  head 
to  the  commission,  and  it  shall  be  the  commission’s  dup-  to  act  on  the  Mayor’s  recom- 
mendation by  removing  or  retaining  the  department  head  within  30  days;  failure  to  act 
on  the  Mayor’s  recommendation  shall  constitute  official  misconduct;” 

7.  Conduct  investigations  into  any  aspect  of  gov^emmental  operations  within  its  jurisdiction 
through  the  power  of  inquiry,  and  make  recommendations  to  the  Mayor  or  the  Board  of 
Supervisors; 

8.  Exercise  such  other  powers  and  duties  as  shall  be  prescribed  by  the  Board  of  Supervi- 
sors; and 

9.  Appoint  an  executive  secretan*  to  manage  the  affairs  and  operations  of  the  board  or 
commission. 

To  carry  out  its  duties,  a commission  may  hold  hearings  and  take  testimony.  Charter 

§ 4.102(10).  In  addition,  relative  solely  to  the  affairs  under  its  control,  a commission  may  ex- 
amine the  department’s  documents,  hold  hearings,  subpoena  wimesses  and  compel  produc- 
tion of  documents.  Charter  § 16.114. 


® Each  department  is  responsible  for  providing  the  Mayor  and  Board  of  Supervisors  with  a mission-driven  budget  that 
describes  each  proposed  activity  of  the  department  and  the  cost  of  the  activitv".  Charter  § 9.1 14. 

® The  Mayor  may  choose  to  appoint  a department  head  who  has  been  nominated  by  the  board  or  commission,  even 
though  fewer  than  three  nominations  were  submitted.  The  three-nominee  process  is  intended  to  provide  the  .Marar  a 
range  of  choices.  If  the  Mayor  does  not  object,  the  board  or  commission  may  submit  fewer  than  three  names.  Vvliilc 
the  Mayor  may  indicate  a preferred  nominee  before  the  board  or  commission  submits  its  nominee(s),  the  board  or 
commission  is  not  legally  obligated  to  honor  the  Mayor’s  preference.  The  Mayor  may  also  decline  to  accept  any  of  the 
commission’s  nominees  and  ask  for  further  nominations.  Qty  Attorney  Opinion  No.  2004-01. 

The  Ivlayor  may  independently  remove  the  Chief  of  Police.  Charter  § 4.109. 
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2.  Restrictions  on  Commissions 

Along  witli  giving  powers  to  commissions,  the  Charter  also  restricts  how  a commission  may 
deal  with  the  administrative  affairs  of  its  department. 

Each  board  or  commission,  relative  to  the  affairs  of  its  own 
department,  shall  deal  with  administrative  matters  solely  through 
the  department  head  or  his  or  her  designees,  and  any  dictation, 
suggestion  or  interference  herein  prohibited  on  the  part  of  any 
member  of  a board  or  commission  shall  constitute  official  miscon- 
duct; provided,  however,  tliat  nothing  herein  contained  shall  re- 
strict the  board  or  commission’s  power  of  hearing  or  inquiry  as 
provided  in  this  Charter.  Charter  § 4.102. 

This  restriction,  which  originated  in  the  1932  Charter,  establishes  a chain  of  command  that 
governs  the  operation  of  departments  under  commissions.  The  commission  sets  policy  and 
communicates  that  poHcy  to  the  department  head,  who  in  turn  is  responsible  for  its  execu- 
tion.^^ City  Attorney  Opinion  90-01,  p.  2.  As  we  stated  in  a 1990  Opinion: 

[TJhere  is  no  prohibition. . .against  a commission  dictating  ad- 
ministrative poHcy  for  its  department,  so  long  as  the  board  or 
commission  proceeds  in  the  manner  provided  by  the  charter. ..  [a] 
board  or  commission  may  act  only  at  a noticed  meeting  attended 
by  a quorum  of  the  commission  or  its  committees,  and  only  by 
means  of  a vote  of  the  commission  or  its  committees.  So  long  as  a 
commission  complies  with  these  Charter  requirements,  it  enjoys  a 
broad  authority  to  address  administrative  matters  within  its  own 
department.  Id.  at  p.  3. 

The  requirement  that  a commission  deal  with  administrative  matters  solely  through  the  depart- 
ment head  does  not  apply  to  actions  taken  through  the  commission’s  power  of  hearing  or  in- 
quiry. Charter  § 4.102.  “The  commission’s  power  of  inquiry  includes  the  authority  to  caU  any 
department  officer  or  employee  before  the  commission  to  answer  questions  regarding  the  opera- 
tions of  the  department.  But  if  the  commission  wants  to  make  changes  in  departmental  opera- 
tions as  a result  of  those  inquiries,  it  must  still  address  its  directives  to  the  department’s  chief  ex- 
ecutive officer.”  City  Attorney  Opinion  90-01,  p.  4. 


B.  The  Role  of  and  Restrictions  on  Individual 
Commissioners 

The  Charter  reposes  the  power  and  duties  of  a commission  in  the  commission  as  a whole,  and 
not  in  individual  members.  Charter  § 4.102.  The  Charter  requires  commissions  to  act  at  public 
meetings.  Charter  § 4.104;  California  Government  Code  § 54953  (hereafter  “Govt.  Code”).  In 
addition,  a quorum  of  the  commission  must  be  present  for  it  to  act.  Charter  § 4.104;  see  also 


“ See  1932  San  Francisco  Charter  section  3.500(i). 
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Go\n:.  Code  § 54952.6  (defining  “acdon  taken”  as  a coUecdve  decision  or  commitment  made  by 
a majodt}-  of  members  of  a commission).  Thus,  a commission  exercises  its  power  as  a body. 
Indi\’idual  members  lack  the  authority’  to  exercise  powers  of  the  commission  as  individuals,  al- 
though commissions  may  designate  indi\'idual  commissioners  to  perform  assigned  dudes,  such 
as  monitoring  the  progress  of  a departmental  program  and  reporting  informadon  on  the  pro- 
gram to  the  commission. 

In  addidon,  as  noted  above.  Charter  secdon  4.102  imposes  an  addidonal  restriedon  on  indi\'idual 
commissioners.  The  secdon  provides  that  “any  dictadon,  suggesdon  or  interference  (in  admin- 
istradve  affairs]  herein  prohibited  on  the  part  of  any  member  of  a board  or  commission  shall 
consdtute  official  misconduct  . . ..”  Thus,  in  addidon  to  requiring  that  a commission  deal  with 
administradve  matters  solely  through  the  department  head  or  his  or  her  designees,  secdon  4.102 
prohibits  individual  members  of  boards  and  commissions  from  dictating,  suggesting  or  interfering 
in  administradve  matters.  City  Attorney  Opinion  90-01.  The  prohibidon  does  not,  however, 
prevent  indi\ddual  commissioners  from  requesting  informadon  from  the  department  head  about 
the  department’s  operadons.  With  the  department  head’s  consent,  commissioners  may  also  seek 
informadon  from  department  staff. 


C.  The  Role  of  Commission  Officers 

Unless  the  commission  rules  or  enacting  legisladon  pro\dde  otherwise,  neither  the  president  nor 
vice-president  of  a commission  has  any  greater  authority  than  any  other  commissioners.  As 
noted  above,  the  Charter  permits  a commission  to  adopt  rules  and  reguladons  consistent  with 
the  Charter  and  City  ordinances.  Charter  §4.104.  Under  this  authorin’,  most  commissions 
adopt  rules  providing  for  the  elecdon  of  a president.  The  president  presides  over  meetings  and 
may  call  special  meetings  of  the  commission. 

If  the  commission  so  chooses,  it  may  give  addidonal  powers  to  the  president  in  its  rules  or  by- 
laws. Frequently,  commission  rules  authorize  the  president  and  the  department  head  to  set  the 
agenda  for  meetings.  In  addidon,  some  commission  rules  authorize  the  president  to  create 
committees  of  the  commission  and  assign  members  to  those  committees  or  act  as  a spokesper- 
son for  the  commission. 

D.  The  Role  of  a Department  Head 

The  Charter  also  sets  forth  the  responsibilides  of  the  department  head.  Charter  secdon  4.126 
provides  that  the  department  head  is  responsible  for  the  “administradon  and  management  of’ 
her  department.  Department  heads  maT," 

1.  Appoint  qualified  individxials  to  fill  aU  posidons  within  their  departments  that  are  exempt 
from  the  Civil  Ser\dce  provisions  of  this  Charter; 

2.  Adopt  rules  and  reguladons  governing  matters  within  the  jurisdiedon  of  their  respeedve  de- 
partments, subject,  if  applicable,  to  Secdon  4.102;  and 

3.  With  the  approval  of  the  City  Administrator,  reorganize  their  respeedve  departments.  Ibid. 
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San  Francisco  Administrative  Code  section  2A.30  further  specifies  the  roles  and  duties  of  the 
department  head.  Section  2A.30  provides,  “[ejach  department  head  shall  be  immediately  re- 
sponsible for  the  administration  of  his  or  her  department. . . [and]  shall  act  as  the  ‘appointing  of- 
ficer’ under  the  civil  service  provisions  of  the  Charter  for  the  appointing,  disciplining  and  re- 
moval of  such  officers,  assistants  and  employees  as  may  be  authorized.” 

Thus,  the  department  head  acts  as  the  day-to-day  manager  of  the  department,  subject  to  the  di- 
rection of  the  commission  and  the  Mayor.  Department  heads  serve  at  the  pleasure  of  the  com- 
mission. Unless  the  Charter  expressly  provides  otherwise,  only  the  commission  may  remove  the 
department  head.'^  The  Mayor  may  request  that  a commission  remove  its  department  head  and 
the  commission  must  act  on  that  request  within  30  days,  but  the  commission  must  make  the  de- 
cision whether  to  remove  the  department  head.  Charter  § 4.102(6).  Unless  the  Charter  or  spe- 
cific sections  of  the  Municipal  Code  expressly  provide  otherwise,  the  department  head  is  not  re- 
quired to  seek  commission  approval  before  signing  contracts  and  making  other  decisions  on  be- 
half of  the  department.  Rather,  the  commission  and  department  head  determine  which  matters 
require  commission  approval. 

E.  The  Role  of  Commission  Secretary 

Subject  to  the  budgetary  and  fiscal  provisions  of  the  Charter,  each  Charter  commission  may  ap- 
point a secretary  to  manage  the  affairs  and  operations  of  the  commission.  Charter  § 4.102. 
Generally,  a commission  secretary  is  responsible  for  arranging  commission  meetings;  preparing 
and  distributing  notices,  agendas,  minutes  and  resolutions  of  the  commission;  providing  infor- 
mation to  the  public  regarding  the  commission’s  affairs;  maintaining  the  commission’s  files  and 
records;  and  carrying  out  additional  duties  as  directed  by  the  commission. 

Usually,  a commission  secretary  is  appointed  by  and  serves  at  the  pleasure  of  the  commission. 
The  secretary’s  duty  is  to  the  commission,  as  whole,  and  not  to  individual  commissioners.  Ac- 
cordingly, a commissioner  should  not  ask  the  commission’s  secretan-  for  individual  reports,  fa- 
vors or  special  considerations.  If  a commissioner  wants  information  that  will  requite  a signifi- 
cant amount  of  the  staff  time,  the  commissioner  should  bring  the  request  to  the  commission  to 
determine  whether  the  secretary  (or  other  staff)  should  pursue  the  task. 

F.  Role  of  the  City  Attorney 

The  City  Attorney  is  the  legal  counsel  for  the  City.  In  that  capacity,  the  Office  of  the  City  At- 
torney represents  the  City  and  its  officers  and  employees  in  lawsuits;  drafts  and  approves  legisla- 
tion and  contracts;  and  provides  legal  advice  to  the  City  and  its  commissions,  officers  and  em- 
ployees. Charter  § 6.102. 


The  Mayor  or  the  Police  Commission  may  remove  the  Chief  of  Police.  Charter  § 4.109.  FoUowing  a probationan' 
period,  the  Elections  Commission  may  remove  the  Director  of  Elections  only  for  cause.  Charter  § 13.104. 
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L The  City  is  the  Client  of  the  City  Attorney’s  Office 


The  City  as  a whole  is  die  client  of  the  City  Attorney.''  Wliile  the  City  can  act  only  through 
individual  officers  and  employees  or  constituent  bodies,  such  as  boards  and  commissions, 
those  City  actors  are  not  separate  clients  of  the  City  Attorney’s  Office.  Accordingly,  the  Of- 
fice does  not  have  a conflict  of  interest  in  advising  multiple  City  officers  and  departments, 
who  often  may  have  differing  policy  views  about  issues  givong  rise  to  the  need  for  legal  ad- 
vice. The  Office  does  not  owe  a distinct  duty  of  loyalty  to  indiiddual  officers  or  entities  who 
act  on  the  City’s  behalf. 

This  legal  principle  stems  from  two  authorities:  San  Francisco’s  Charter  and  the  California 
Rules  of  Professional  Conduct.  Charter  section  6.102  designates  the  elected  City  Attorney  as 
the  legal  representative  of  the  City  as  a whole.  The  purpose  of  creating  an  elected  City  At- 
torney was  to  ensure  that  the  City  Attorney  would  owe  his  or  her  loyalty  to  the  people  of 
San  Francisco.  “Made  appointive  by  either  a Mayor  or  Chief  Administrative  Officer,  [the 
City  Attome}’]  would  be  exposed  to  the  possibility  of  conflicting  allegiances.”  Francis  V. 
Keesling,  Satt  Yrancisco  Charter  of  1931 , at  p.  41  (1933).  In  addition,  a single  Cit^•  Attorney  al- 
lows the  City  to  speak  with  one  voice  on  legal  issues  and  avoids  the  chaos,  as  well  as  tre- 
mendous taxpayer  expense,  that  would  result  if  each  City  department  could  hire  its  ov.ti 
counsel  to  represent  its  view  of  the  City’s  interests. 

The  California  Rules  of  Professional  Conduct  also  provide  that  the  Ciu*  as  a whole  is  the  cli- 
ent of  the  City  Attorney.  The  Rules  specify  that  when  representing  any  organizational  client, 
whether  a corporation  or  a municipality,  a law)’er  must  treat  the  organization  as  the  client, 
acting  through  the  highest  officer,  employee,  or  constituent  part  overseeing  the  particular  is- 
sue. Rule  3-600(A),  Cal.  Rules  of  Prof  Cond.;  see  also  Rule  1.13,  ABA  Model  Rules  of  Prof 
Cond. 

Because  the  City  is  the  client  of  the  City  Attorney,  the  City  Attorney  generally  does  not  have 
a conflict  in  representing  multiple  persons  and  entities.  Thus,  for  example,  the  State  Bar  has 
explained  that  a City  Attorney',  asked  to  advise  both  a Mayor  and  a City  council  regarding  the 
power  to  adopt  an  ordinance  where  the  two  City  actors  disagreed  on  the  legality  and  appro- 
priateness of  the  action,  does  not  have  a conflict  of  interest  and  may  ad\'ise  both  the  Mayor 
and  the  City  council.  Both  have  a role,  at  different  times,  in  speaking  for  the  Cits'  on  the  leg- 
islation, and  neither  may  sue  the  other  over  the  dispute.  See  Cal.  State  Bar  Ethics  Op.  2001- 
156. 

There  are  two  limited  exceptions  to  this  general  rule.  The  City  Attorney  sometimes  repre- 
sents separate  legal  entities  that  are  related  to  but  not  part  of  the  Cits'.  In  addition,  the  Cits' 
Attorney  sometimes  represents  officers  and  employ'ees  in  their  indis'idual  capacities  in  tort 
lawsuits  against  them  and  the  City  in  other  legal  matters.  In  these  two  limited  circumstances, 
a different  analysis  appHes  to  the  City  Attorney’s  role. 


For  more  information,  see  the  memorandum  entitled,  “Client  of  the  City  Attorney”  (December  1 2,  2003)  on  the  Cits- 
Attorney’s  Web  site. 
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\X^liile  the  City  is  the  client  of  the  City  Attorney,  it  does  not  follow  that  the  City  Attorney 
shares  with  every  member  of  the  organi2ation  the  information  discussed  with  a single  com- 
mission, officer,  or  employee.  Generally,  when  an  individual  City  actor  requests  advice  and 
asks  that  the  request  not  be  shared  with  others,  the  practice  of  the  City  Attorney’s  Office  is, 
as  a matter  of  comity,  to  honor  that  request  to  the  extent  possible.  This  practice  allows  each 
City  actor  to  freely  obtain  the  legal  advice  the  City  actor  needs  to  perform  his  or  her  organ- 
ixational  function,  without  concern  that  the  discussions  will  be  shared  with  someone  with 
whom  they  have  a policy  disagreement. 

But  this  practice  does  not  entitle  the  officer  to  have  the  City  Attorney  withhold  that  same 
advice  from  the  entities  that  speak  for  the  City  on  a particular  matter.  To  the  contrary,  one 
of  the  roles  of  the  City  Attorney’s  Office  is  to  provide  consistent,  objective  legal  advice  to  all 
affected  policy  makers  so  that  decisions  can  be  made  on  the  basis  of  informed  policy 
choices,  rather  than  the  outcomes  of  legal  disputes.  For  example,  if  two  officers  ask  for  con- 
fidential legal  advice  on  the  same  question,  the  City  Attorney  wiR  provide  the  same  legal  ad- 
vice to  each  of  them.  The  City  Attorney  may  share  advice  with  multiple  City  officials  in 
other  circumstances  as  well.  For  example,  if  a single  member  of  the  Board  of  Supervisors 
requests  draft  legislation  that  the  Office  considers  likely  to  be  invalid,  the  Office  will  advise 
the  member  about  the  legal  problems,  but  will  also  provide  the  same  advice  to  legislative 
committees  that  consider  the  legislation,  and  to  the  full  Board  of  Supervisors  if  the  legisla- 
tion comes  before  it,  and  then,  finally,  to  the  Mayor  if  the  Board  approves  the  legislation. 

Finally,  on  occasion  the  City  Attorney  will  assign  one  team  of  lawyers  to  a City  board  or 
commission  that  is  engaged  in  adjudicating  a matter,  such  as  an  appeal  of  a permit  or  tax  as- 
sessment, and  a separate  team  of  lawyers  to  the  department  that  made  the  underlying  deci- 
sions. The  two  teams  of  attorneys  do  not  share  information  about  the  pending  case.  In 
such  a case,  the  City  is  stiR  the  cHent  and  the  City  Attorney’s  office  does  not  have  a conflict 
in  advising  both  entities.  But  in  order  to  protect  the  due  process  interests  of  persons  appear- 
ing before  the  adjudicating  board  or  commission,  separate  lawyers  are  assigned  to  advise  that 
body  and  the  City  party  involved  in  the  matter. 

2.  The  City  Attorney’s  Role  in  Providing  Ethics  and  Open 
Government  Advice 

These  observations  are  particularly  relevant  with  respect  to  advice  provided  to  pubHc  offi- 
cials about  the  ethics  and  open  meeting  laws  discussed  in  the  other  sections  of  this  Good 
Government  Legal  Guide.  When  City  officers  and  employees  seek  advice  on  ethics  laws  or 
open  meeting  laws,  the  City  Attorney’s  Office  does  not  provide  that  advice  to  the  officer  or 
employee  in  his  or  her  individual  capacity,  but  as  a City  actor  performing  City  duties.  The 
individual  City  officer  or  employee  does  not  have  a separate  attomey-cHent  relationship  with 
the  City  Attorney’s  Office. 

While  the  City  Attorney’s  Office  does  not  disseminate  the  information  a person  provides 
when  seeking  assistance  in  complying  with  these  laws,  the  Office  may  share  that  information 
with  other  City  officials  who  require  that  information  to  perform  tlieir  functions.  For  exam- 
ple, if  a member  of  a commission  is  advised  not  to  participate  in  the  commission’s  discus- 
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sion  on  a contract  because  of  a conflict  of  interest,  but  proceeds  to  do  so  an’i'vi'ay,  the  (.iiy 
Attorney’s  Office  uill  ad\’ise  the  full  commission  that  the  individual  commissioner  has  a 
conflict  of  interest.  The  commission  requires  this  information  because  the  conflict  of  inter- 
est could  invalidate  tlie  commission’s  actions  on  the  contract. 

Finally,  Cit}'  officers  and  employees  should  be  aware  that  legal  ad\'ice  on  ethics  laws  and 
open  government  laws  may  not  be  confidential  for  another  reason.  The  Sunshine  Ordi- 
nance pro\tides  that  notwithstanding  any  exemption  pro\nded  by  law,  any  written  legal  adnce 
about  conflicts  or  open  government  laws  may  not  be  uithheld  from  disclosure  in  response 
to  a request  for  records  under  the  Sunshine  Ordinance.  Accordingly,  the  practice  of  the  Cin- 
Attorney’s  Office  is  to  make  clear  to  any  officer  or  employee  who  requests  such  adN-ice  in 
writing  that  the  advice  may  be  subject  to  disclosure  upon  request  by  a member  of  the  public. 


VII.  Operations  of  Commissions 
A.  Governing  Law 

The  Charter  sets  forth  the  general  powers  and  duties  of  Cit}'  commissions  in  sections  4.102  - 
4.104.  In  addition,  the  Charter  may  set  forth  more  specific  powers  and  duties  for  each  commis- 
sion. Finally,  the  Municipal  Code  sets  forth  additional  duties  for  some  commissions.  This  sec- 
tion summarises  the  general  powers  and  operations  of  commissions. 

In  addition  to  the  local  laws  that  govern  City  commissions,  some  state  laws  affect  their  opera- 
tions. As  described  in  Part  Three,  state  public  meeting  and  public  records  laws,  along  \xith  their 
local  counterparts,  apply  to  the  operations  of  Cit}'  commissions. 


B.  Commission  Rules  of  Order  or  Bylaws 

In  addition  to  the  local  laws  described  above,  a commission  may  adopt  rules  and  regulations 
consistent  with  state  and  local  law.  Charter  § 4.104(1).  Any  amendment  to  these  rules  requires  a 
public  hearing,  for  which  the  commission  must  give  at  least  ten  days  notice.  A copy  of  the  rules 
must  be  filed  with  the  Clerk  of  the  Board  of  Supervisors  and  the  Libran'.  Ibid. 

A commission’s  rules  of  order  or  by-laws  address  matters  relating  to  the  operation  of  the  com- 
mission that  are  not  addressed  by  the  Charter,  Municipal  Code  or  state  or  local  sunshine  lavi-s. 
Generally,  the  rules  address  issues  such  as  the  election,  terms  and  duties  of  officers;  the  estab- 
lishment of  the  regular  meeting  time  and  place  of  the  commission;  the  procedure  for  setting 
agendas;  the  procedure  for  consent  calendars  (if  any);  and  procedures  relating  to  the  establish- 
ment and  appointment  of  committees  of  the  commission.  The  bylaws  of  many  commissions 
provide  that  Roberts  Rules  of  Order  govern  the  commissions’  operations  where  the  bylaws  do 
not  address  a matter.  Just  as  a commission  may  not  adopt  any  rule  that  is  inconsistent  with  state 
or  local  law,  it  may  not  rely  on  a provision  of  Roberts  Rules  that  is  inconsistent  wth  those  lau's. 
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C.  Quorum 

Generally,  under  the  Charter,  a majority  of  the  voting  members  of  a board  or  commission  con- 
stitutes a quorum  for  the  transaction  of  business.  The  majority  must  consist  of  a majority  of  the 
number  of  members  designated  by  law,  rather  than  the  number  of  seats  actually  filled.  Charter 
§4.104. 

When  a quorum  of  a body  fails  to  attend  a scheduled  meeting  or  the  body  loses  a quorum  be- 
cause of  the  departure  of  some  of  its  members,  the  only  official  actions  that  the  body  may  take 
are  to:  (1)  fix  the  time  to  which  to  adjourn;  (2)  adjourn  the  meeting;  (3)  recess  the  meeting;  or 
(4)  take  measures  to  secure  a quorum.  See  generally  Govt.  Code  §§  54955  and  54955.1.  Any 
other  action  taken  by  the  body  is  null  and  void. 

Once  a meeting  ceases,  members  of  the  board  or  commission  may  remain  to  discuss  any  matter 
they  choose  with  the  members  of  the  public  who  have  attended.  In  the  event  that  documents 
are  collected,  notes  taken  or  a recording  made,  they  may  be  presented  at  the  next  meeting  of  the 
board  or  commission  so  that  they  may  become  part  of  its  record. 

If  there  is  a lack  of  a quorum  at  a meeting  of  a legislative  body  that  has  committees,  the  parent 
board  or  commission  may  not  reconstitute  itself  as  a committee  of  the  whole  or  as  one  of  its 
committees,  even  if  a quorum  of  that  committee  happens  to  be  present.  Such  a committee 
meeting  would  require  a separate  notice  and  posting  of  agenda. 


D.  Voting 

Commissions  may  not  vote  by  secret  ballots.  AH  votes,  other  than  those  permitted  in  a closed 
session,  must  be  taken  publicly.  An  absent  member  may  not  vote  by  proxy.  Charter 
§§  2.108,4.104(3);  Govt.  Code  S 54953(c);  Admin.  Code  § 67.26. 

With  two  exceptions,  the  Charter  requires  members  of  commissions  and  boards  to  vote  on 
every  matter  before  them.  As  noted  elsewhere  in  this  Guide,  a member  may  not  vote  on  a mat- 
ter where  the  member’s  vote  would  violate  a conflict  of  interest  law.  In  addition,  a member  may 
be  excused  for  any  reason  from  voting  on  a matter  by  a motion  adopted  by  a majority  of  mem- 
bers present.  Charter  § 4.104;  Admin.  Code  § 1.29. 

When  determining  whether  an  action  is  approved,  the  required  number  of  votes  needed  is  based 
on  the  total  number  of  seats,  rather  than  the  number  of  seats  currently  filled,  the  number  of 
members  present  or  the  number  of  members  qualified  to  vote  on  the  item.  Charter  § 4. 104. 


E.  Election  of  Officers 

As  described  above,  commissions  generally  adopt  rules  establishing  officers  and  terms  for  tlie 
officers.  Some  commissions  establish  in  their  bylaws  or  rules  a particular  method  for  electing 
officers.  Commissions  that  have  established  a procedure  should  follow  that  procedure.  The 
vote  for  commission  officers,  like  all  votes,  must  occur  publicly. 
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Where  a commission  has  not  adopted  a specific  process  for  electing  officers,  it  may  look  to 
Roberts  Rules  of  Order  for  guidance.  Roberts  Rules  provides  several  methods  for  electing  offi- 
cers. City  commissions  frequently  use  tlie  following  process:  the  presiding  officer  takes  public 
comment  on  the  agenda  item.  Then  the  presiding  officer  requests  nominations  for  the  office 
from  the  members  of  the  commission.  No  second  is  required  imder  Roberts  Rules  of  Order. 
When  no  additional  nominations  are  offered,  tire  presiding  officer  closes  the  nominations.  'ITie 
commission  then  votes  on  the  nominations  in  the  order  they  were  received.  'Ihe  first  candidate 
to  receive  a majority  of  the  votes  is  elected  to  the  office. 
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Part  Two:  Conflicts  of  Interest,  Financial 
Disclosure  & Governmental  Ethics  Laws 


I.  Introduction 

City  officers  and  employees  are  subject  to  strict  conflict  of  interest  laws.  State  laws,  particularly  the 
Political  Reform  Act,  Government  Code  section  87100,  et  seq.,  impose  broad  conflict  of  interest 
rules,  gift  limits,  and  financial  disclosure  requirements.  The  City  and  County  of  San  Francisco  im- 
poses additional  conflict  of  interest  rules  and  gift  limits. 

This  guide  describes  the  State  and  local  conflict  laws  that  govern  the  conduct  of  public  officials. 
This  guide  supercedes  previous  guides  on  the  laws  governing  the  conduct  of  public  officials  in  San 
Francisco. 

A.  A Public  Office  is  a Public  Trust 

Charter  section  15.103  provides  that  “Public  office  is  a public  trust  and  aU  officers  and  employ- 
ees of  the  City  and  County  shall  exercise  their  public  duties  in  a manner  consistent  with  this 
trust.”  This  provision  expresses  the  underlying  purpose  of  the  conflicts  laws.  Section  15.103 
does  not  itself  impose  an  enforceable  duty,  but  rather  authorixes  the  enactment  of  laws  to  im- 
plement this  fundamental  obligation  of  public  service  by  providing; 

The  City  may  adopt  conflict  of  interest  and  governmental  ethics 
laws  to  implement  this  provision  and  to  prescribe  penalties  in  addition 
to  discipline  and  removal  authorized  in  [the]  Charter.  AU  officers  and 
employees  of  the  City  and  County  shaU  be  subject  to  such  conflict  of 
interest  and  governmental  ethics  laws  and  the  penalties  prescribed  by 
such  laws. 

The  City’s  ethics  provisions,  adopted  under  this  section,  are  found  in  the  Campaign  and  Gov- 
ernmental Conduct  Code,  sections  3.200  through  3.244.  The  findings  and  purpose  section,  sec- 
tion 3.200,  states  that  in  order  to  ensure  that  the  governmental  processes  promote  fairness  and 
equity  for  all  residents  and  to  maintain  public  trust  in  governmental  instimtions,  the  people  of 
San  Francisco  declare  that  they  have  a compelling  interest  in  creating  laws  regulating  conflicts  of 
interest  and  the  outside  activities  of  City  officers  and  employees.  Section  3.202  pro\Tdes  that  the 
City’s  ethics  laws  are  to  be  liberally  construed  to  effectuate  their  purposes. 


B.  The  San  Francisco  Ethics  Commission 

San  Francisco’s  Ethics  Commission  is  responsible  for  the  implementation  and  admimstration  of 
local  laws  relating  to  political  campaigns,  lobbying,  conflicts  of  interest,  and  governmental  ethics. 
The  Commission  provides  advice  and  assistance  to  City  officers,  candidates  for  City  office,  and 
City  employees  regarding  compliance  with  local  governmental  ethics  laws. 
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The  Ethics  Commission  also  investigates  complaints  regarding  the  conduct  of  Cit}-  officers  and 
employees.  The  Etliics  Commission’s  invesdgadons  arc  confidential  to  the  extent  permitted  by 
State  law.  In  addidon,  local  law  protects  individuals  who  file  complaints  uith  the  Ethics  (Com- 
mission from  retaliadon  for  filing  complaints. 

The  Ethics  Commission  is  located  at  30  Van  Ness  Street,  Suite  3900,  San  Francisco,  CA  94102. 
Copies  of  San  Francisco’s  ediics  laws,  Ediics  Commission  implementing  reguladons,  and  adv-ice 
letters,  as  well  as  informadon  about  the  complaint  process,  are  available  on  the  Commission’s 
Web  site:  http://www.sfgov.org/ethics. 


II.  Conflicts  of  Interest  & Financial  Disclosure 

Several  State  and  local  laws  prohibit  City  officials  from  pardcipadng  in  decisions  in  which  they  have 
a financial  interest.  In  most  cases,  these  laws  provide  that  conflicts  may  be  avoided  if  the  official 
discloses  his  or  her  interest  and  abstains  from  pardcipadng  in  or  seeking  to  influence  a decision  in 
which  the  official  has  a financial  interest.  But  in  some  cases,  the  official  must  choose  betu-^een 
maintaining  the  financial  interest  and  continuing  to  serve  as  a public  official. 

This  secdon  addresses  laws  on  conflicts  of  interest  and  financial  disclosure.  Subsecdon  A discusses 
the  Cahfomia  PoLtdeal  Reform  Act’s  prohibidon  on  conflicts  of  interest,  which  is  the  principal  State 
law  governing  conflicts.  Subsecdon  B addresses  the  Act’s  financial  disclosure  requirements,  which 
are  designed  to  prevent  conflicts.  Subsecdon  C addresses  the  Act’s  prohibidon  on  conflicts  arising 
from  the  solicitadon  or  receipt  of  campaign  contribudons  by  certain  appointed  members  of  boards 
and  commissions.  Subsecdons  D through  G address  other  State  and  local  conflict  of  interest  provi- 
sions. 

A.  Conflicts  of  Interest:  The  Political  Reform  Act 

CaHfomia’s  PoUdeal  Reform  Act  (the  “Act”)  prohibits  public  officials  from  making,  pardcipadng 
in  making,  or  seeking  to  influence  governmental  decisions  in  which  they  have  a financial  interest. 
Govt.  Code  § 87100.  Under  the  Act,  an  official  has  a financial  interest  in  a decision  if  it  is  rea- 
sonably foreseeable  that  the  decision  will  have  a material  financial  effect,  different  from  the  ef- 
fect on  the  public  generally,  on  the  public  official’s  economic  interests.  Go\’t.  Code  § 87103. 

When  a public  official  has  a conflict  under  the  Polidcal  Reform  Act,  die  official  must  abstain 
from  pardcipadng  in  the  decision.  The  official  is  not  counted  for  purposes  of  establisliing  a 
quorum.  In  addidon,  a public  official  cannot  attend  a closed  session  or  obtain  or  reGew  a re- 
cording or  any  non-public  informadon  regarding  the  governmental  decision  in  wliich  he  or  she 
has  a prohibited  conflict  of  interest. 

Some  public  officials  are  subject  to  addidonal  requirements  when  they  have  a conflict  of  interest. 
When  members  of  the  Board  of  Supervisors,  members  of  the  Planning  Commission,  members 
of  the  Retirement  Board,  the  Mayor,  the  City  Attorney,  the  District  Attorney,  the  City  Treasurer 
and  all  City  officials  who  manage  public  investments,  have  a conflict  of  interest  under  the  Act 
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they  must  announce  their  financial  interest  on  the  public  record  and  leave  the  room  while  the 
matter  is  being  discussed  and  decided.  Govt.  Code  § 87105;  2 CCR  § 18702.5. 

The  California  Fair  Political  Practices  Commission  (“FPPC”),  which  administers  and  enforces 
die  Act,  has  developed  an  8-question  framework  for  assessing  whether  an  officer  or  employee 
has  a conflict  of  interest  under  the  Act.  In  analyzing  any  conflict  of  interest  question  under  the 
Act,  you  should  proceed  through  the  following  8-step  analysis.  2 CCR  § 18700. 
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1.  Is  The  Individual  A Public  Official? 

The  Act  defines  the  term  public  official  as  a “member,  officer,  employee,  or  consultant”  of  a 
local  government  agency.  The  term  “member”  includes  any  member  of  a board  or  commis- 
sion with  decision  making  authority  and  in  limited  circumstances  could  include  a member  of 
a nonprofit  corporation.  Whether  a “consultant”  qualifies  as  a public  official  depends  upon 
the  nature  and  extent  of  the  consultant’s  work.  Govt.  Code  §§  82048;  82019;  2 CCR 
§ 18701. 

If  the  individual  is  not  a public  official,  then  the  Act  does  not  apply. 


2,  Is  A Government  Decision  Involved? 

The  Act  prohibits  a public  official  from  making,  participating  in  making,  or  seeking  to  influ- 
ence a government  decision  in  which  the  official  has  a financial  interest.  The  Act  specifically 
defines  these  activities  as  follows: 

Making  a decision.  A public  official  makes  a decision  when  he  or  she: 
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■ votes; 

■ appoints  a person  to  a position; 

■ obligates  his  or  her  agency  to  a course  of  action;  or 

■ enters  into  a contract  for  the  agency. 

Deciding  not  to  act,  unless  based  on  disqualification  under  the  Political  Reform  Act,  also 
constitutes  making  a decision.  2 CCR  § 18702.1. 

Participatmg  in  making  a decision.  Participating  in  making  a decision  includes  negotiat- 
ing, pro\tiding  advice  by  way  of  research,  investigation,  or  preparation  of  reports  or  analyses 
for  the  decision-maker,  if  these  functions  are  performed  without  significant  inter\-enmg  sub- 
stantive review. 

Participating  in  making  a decision  does  not  include  ministerial  or  clerical  actions,  app>earing 
before  an  agency  to  represent  the  official’s  personal  interests,  or  actions  bv  a public  official 
with  regard  to  his  or  her  compensation  for  services  or  the  terms  or  conditions  of  his  or  her 
emplo}Tnent  or  contract.  2 CCR  § 18702.2. 

Influencing  a decision.  Influencing  a decision  includes  contacting,  appearing  before,  or 
otherwise  attempting  to  influence  any  member,  officer,  employee  or  consultant  of  the  offi- 
cial’s agency,  or  an  agency  appointed  by  or  subject  to  the  budgetar\-  control  of  the  official’s 
agency.  Influencing  a decision  before  another  ageno*  that  is  not  subject  to  the  control  of  the 
public  official’s  agency,  includes  acting  on  behalf  of,  or  as  a representative  of,  the  public  of- 
ficial’s agency  in  contacts  with  the  other  agency.  Acting  as  a representative  of  the  official’s 
agency  includes,  for  example,  using  official  stationen*.  2 CCR  § 18702.3. 

If  no  government  decision  is  involved,  the  Act  does  not  apply. 


3.  Is  AN  Economic  Interest  Involved? 

The  Act  prohibits  involvement  in  a government  decision  only  if  the  decision  involves  one  of 
the  following  economic  interests  identified  in  the  Act: 

Investments.  A direct  or  indirect  investment  worth  $2,000  or  more  in  any  business  entit)' 
doing  business  in  the  jurisdiction.  An  indirect  investment  means  an  investment  ouned  by 
the  spouse,  dependent  child,  or  agent  of  the  public  official,  or  by  a business  entin*  or  mist  in 
which  the  official  (or  the  official’s  spouse,  registered  domestic  parmer  recognized  by  State 
law,  dependent  child,  or  agent)  owns  a 10%  or  greater  interest.  Go\'t.  Code  § 82034;  2 CCR 
§ 18703.1. 

What  is  “doing  business  in  the  jurisdiction?”  An  entin*  is  doing  business  in  the  jurisdiction  if 
it  has  contacts  on  a regular  or  substantial  basis  with  a person  who  maintains  a physical  pres- 
ence in  the  Cit}*  and  County  of  San  Francisco.  Contacts  include  manufacturing,  distributing, 
selling,  purchasing  or  providing  goods  or  services.  If  an  official  >\-ishes  to  claim  that  a busi- 
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ness  is  not  doing  business  in  the  jurisdiction,  the  public  official  bears  the  burden  of  demon- 
strating this  fact.  2 CCR  § 1 8230. 

Real  Property.  A direct  or  indirect  interest  worth  $2000  or  more  in  any  real  propert}^  in  the 
jurisdiction.  An  indirect  investment  means  an  investment  owned  by  the  spouse,  dependent 
child,  or  agent  of  the  public  official,  or  by  a business  entity  or  trust  in  which  the  official  (or 
the  official’s  spouse,  registered  domestic  parmer  recognized  by  State  law,  dependent  child,  or 
agent)  owns  a 10%  or  greater  interest.  2 CCR  § 18703.2. 

Source  of  income  or  gifts.  Any  source  of  income  (other  than  loans  by  a commercial  lend- 
ing institution  in  the  regular  course  of  business  on  terms  available  to  the  public  without  re- 
gard to  official  stams)  aggregating  $500  or  more  in  value,  or  any  source  of  gifts  with  a cumu- 
lative value  of  $360  or  more,  pro\dded  to,  received  by,  or  promised  to  the  public  official 
within  12  months  prior  to  the  time  the  decision  is  made.  Govt.  Code  § 82030;  2 CCR 
§ 18703.2. 

Business  positions.  Any  business  entity  doing  business  in  the  jurisdiction  in  which  the 
public  official  is  a director,  officer,  parmer,  trustee,  employee  or  holds  any  position  of  man- 
agement. 2 CCR  § 18703.1(b). 

Income,  assets,  or  expenses.  The  income,  assets,  and  expenses  of  the  public  official  or 
the  public  official’s  immediate  family.  “Immediate  family”  means  spouse,  registered  domes- 
tic parmer  recognized  by  State  law,  or  dependent  children.  2 CCR  § 18703.1(b). 

If  none  of  these  enumerated  economic  interests  are  involved,  the  Act  does  not  apply. 

4.  Does  the  Decision  Directly  or  Indirectly  Involve  the  Public 
Official’s  Economic  Interest? 

Direct  involvement.  A decision  direcdy  involves  a public  official’s  economic  interest  if  the 
economic  interest  is  the  subject  of  the  decision.  For  example,  if  a company  in  which  an  offi- 
cial has  an  interest  of  $2,000  or  more  is  seeking  a contract  with  the  official’s  department,  the 
official  has  a direct  interest  in  decisions  about  the  contract.  2 CCR  §§  18704.1;  18704.2  and 
18704.5. 

Indirect  involvement.  Any  time  a public  official’s  economic  interest  is  affected  by  a deci- 
sion, but  that  economic  interest  is  not  the  subject  of  the  decision,  the  interest  is  said  to  be 
“indirectly”  involved  in  the  decision.  For  example,  a vote  on  general  legislation  that  affects 
the  public  official’s  economic  interest  as  well  as  the  interests  of  many  other  City  residents  or 
businesses  is  a type  of  government  decision  that  would  indirectly  affect  a public  official’s 
economic  interests.  See  ibid. 

5.  What  Materiality  Standard  Applies? 

Under  the  Act,  a conflict  exists  only  if  the  effect  of  a decision  on  the  official’s  economic  in- 
terests win  be  “material.”  Determining  materiality  usually  requires  estimating  the  dollar  value 
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of  the  effect  of  a decision  on  the  official’s  economic  interest.  'Hie  regulations  set 

forth  specific  standards  for  determining  when  a decision’s  effect  on  a particular  t\pe  of  eco 
nomic  interest  is  material.  Applicadon  of  tliose  standards  will  turn  in  part  on  whether  the 
official’s  economic  interest  is  direedy  or  indireedy  involved  in  the  decision. 

ju  A.  Decisions  Involving  An  Economic  Interest  In  A Business  Entity 
i.  Directly  Involved 

The  effect  of  a decision  on  a business  endty  which  is  direedy  involved  in  a govern- 
mental decision  is  presumed  to  be  material.  Tliis  presumpdon  may  be  rebutted  by 
proof  diat  it  is  not  reasonably  foreseeable  diat  a governmental  decision  will  have  any 
financial  effect  on  the  business  endty. 


SPECIAL  RULE  FOR  FORTUNE  500  COMPANIES  AND  COMPANIES  LISTED 
ON  THE  NEW  YORK  STOCK  EXCHANGE  ("NYSE”)  OR  THAT  MEET  THE 
CRITERIA  FOR  LISTING  ON  THE  NYSE.  For  Fortune  500  business  entities, 
business  entities  listed  on  the  NYSE,  or  if  not  listed  on  the  NYSE  that  had  before 
tax  earnings  in  the  prior  fiscal  year  of  $2.5  million  or  more  (or  such  other  amount 
described  in  the  minimum  standards  for  initial  listing  on  the  NYSE),  if  the  public 
official  has  an  investment  of  $25,000  or  less,  the  decision’s  effect  is  material  only 
if  the  standards  for  “indirectly  involved”  business  entities  are  met.  Those  stan- 
dards are  set  forth  in  the  next  subsection. 


ii.  Indirectly  Involved 

The  effect  of  a decision  is  material  for  any  business  endU'  in  which  an  official  has  an 
economic  interest  if  the  following  standards  (which  van-  with  the  size  of  the  busi- 
ness) are  met: 

Fortune  500.  For  a Fortune  500  business  endt\',  the  decision  would  result  in: 

o an  increase  or  decrease  in  gross  revenues  for  a Sscal  vear  of 
$10,000,000  or  more;  or 

o incurring  or  avoiding  expenses  for  a fiscal  vear  of  52,500,000  or 
more;  or 

o an  increase  or  decrease  in  the  value  of  assets  or  liabUides  of 
$10,000,000  or  more.  2 CCR  § 187045.1(c)(1). 

New  York  Stock  Exchange.  For  a business  endu*  listed  on  the  NT'SE  or  if  not 
listed  on  the  NYSE  that  had  before  tax  earnings  in  the  prior  fiscal  year  of  $2.5  mil- 
lion or  more  (or  such  other  amount  described  in  the  minimum  standards  for  inidal 
listing  on  the  NYSE),  the  decision  would  result  in: 

o an  increase  or  decrease  in  gross  revenues  for  a fiscal  year  of  $500,000 
or  more;  or 

o incurring  or  avoiding  expenses  for  a fiscal  year  of  $200,000  or  more; 
or 
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o an  increase  or  decrease  in  the  value  of  assets  or  liabilities  of  $500,000 
or  more.  2 CCR  § 187045.1(c)(2). 

NASDAQ/American  Stock  Exchange.  For  a business  entity  listed  on  the 
NASDAQ  or  American  Stock  Exchange,  or  if  not  listed,  that  had  before  tax  earnings 
of  $500,000  or  more  (or  such  other  amount  described  in  the  minimum  standards  for 
continued  listing  on  the  NASDAQ  SmaUCap  market),  or  before  tax  earnings  of 
$750,000  or  more  (or  such  other  amount  described  under  initial  listing  standard  1 of 
the  Rules  of  the  American  Stock  Exchange),  the  decision  would  result  in: 

o an  increase  or  decrease  in  gross  revenues  for  a fiscal  year  of  $300,000 
or  more;  or 

o incurring  or  avoiding  expenses  for  a fiscal  year  of  $100,000  or  more; 
or 

o an  increase  or  decrease  in  the  value  of  assets  or  liabilities  of  $300,000 
or  more.  2 CCR  § 18705.1(c)(3) 

All  Others.  For  any  business  entity  that  does  not  meet  any  of  the  above  standards, 
it  is  reasonably  foreseeable  that  the  decision  would  result  in: 

O an  increase  or  decrease  in  gross  revenues  for  a fiscal  year  of  $20,000 
or  more;  or 

o incurring  or  avoiding  expenses  for  a fiscal  year  of  $5,000  or  more;  or 
o an  increase  or  decrease  in  the  value  of  assets  or  liabilities  of  $20,000 
or  more.  2 CCR  § 18705.1(c)(4). 

K Decisions  Involving  An  Economic  Interest  In  Real  Property 
L Directly  Involved. 

With  the  exception  of  the  special  rules  noted  below,  the  effect  of  a decision  on  real 
property  that  is  directly  involved  is  presumed  material.  This  presumption  may  be  re- 
butted by  proof  that  it  is  not  reasonably  foreseeable  that  the  decision  will  have  any 
financial  effect  on  the  real  property.  2 CCR  § 18705.2. 

Special  Rule  for  Property  Within  500  Feet  of  the  Subject  of  the  Decision.  Or- 
dinarily, an  economic  interest  is  directly  involved  in  a decision  only  if  it  is  the  subject 
of  the  decision.  For  real  property,  the  FPPC  also  treats  property  within  500  feet  of 
the  boundary  of  the  property  that  is  the  subject  of  a governmental  decision  as  di- 
rectly involved  in  the  decision.  2 CCR  § 18704.2(a).  (If  the  official’s  property  is  be- 
yond 500  feet  from  the  boundary  of  the  property  that  is  the  subject  of  tire  decision, 
the  test  for  property  indirectly  involved  applies.) 

Leasehold  Interests.  For  a leasehold  interest  that  is  directly  involved,  the  deci- 
sion’s effect  is  presumed  material.  This  presumption  may  be  rebutted  by  proof  that 
it  is  not  reasonably  foreseeable  that  the  decision  will  have  an  effect  on: 

o the  termination  date  of  the  lease; 
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O the  amoimt  of  rent  paid  by  the  tenant  for  the  leased  property; 

O the  value  of  the  tenant’s  right  to  sublease  the  propern-; 

o tlie  legally  allowable  use  or  the  current  use  of  the  property  by  the  Ics 
see;  or 

o the  use  or  enjoNTiient  of  the  leased  propern-  by  the  tenant.  2 CCR 
§ 18705.2(a)(2).' 

is.  Indirectly  Involved 

With  the  exception  of  the  special  rule  for  leaseholds  noted  below,  the  effect  of  a de- 
cision on  real  property  that  is  indirectly  involved  in  the  decision  is  presumed  not  ma- 
terial. This  presumption  may  be  rebutted  by  proof  that  there  are  specific  circum- 
stances regarding  the  nature  of  the  governmental  decision,  its  financial  effect,  and 
the  nature  of  the  real  property,  which  make  it  reasonably  foreseeable  that  the  deci- 
sion will  have  a material  financial  effect  on  the  property.  Examples  of  specific  cir- 
cumstances include,  but  are  not  limited  to  effects  on: 

o the  development  potential  or  income  producing  potential  of  the 
property; 

o the  use  of  the  property; 

o the  character  of  the  neighborhood  including,  but  not  limited  to  sub- 
stantial effects  on  traffic,  -view,  privacy,  intensity  of  use,  noise  levels, 
air  emissions,  or  similar  traits  of  the  neighborhood.  2 CCR 
§ 18705.2(b)(1). 

Leasehold  Interests.  For  indireedy  involved  leasehold  interests,  the  decision’s  ef- 
fect is  presumed  not  to  be  material.  This  presumption  may  be  rebutted  by  proof  that 
there  are  specific  circumstances  regarding  the  governmental  decision,  its  financial  ef- 
fect, and  the  nature  of  the  property,  which  make  it  reasonably  foreseeable  that  the 
decision  will: 

o change  the  legally  allowable  use  of  the  leased  real  propem-,  and  the 
lessee  has  a right  to  sublease  the  real  property-; 

o change  the  lessee’s  actual  use  of  the  real  propem*; 

o substantially  enhance  or  significandy  decrease  the  lessee’s  use  or  en- 
jo}Tnent  of  the  real  propert}*; 

o increase  or  decrease  the  amount  of  rent  for  the  property  by  5°o  or 
more  during  any  12-month  period  following  the  decision;  or 

O result  in  a change  in  the  termination  date  of  the  lease.  2 CCR 
§ 18705.2(b)(2). 

c.  Decisions  Involving  Those  Who  Are  Sources  Of  Income  Or  Gifts 
L Directly  Involved. 

Any  reasonably  foreseeable  financial  effect  on  a person  who  is  the  source  of  income 
or  gifts  to  a public  official  and  who  is  direedy  involved  in  a decision  before  the  offi- 
cial’s agency  is  deemed  material.  2 CCR  § 18705.3(a). 
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ii.  Indirectly  Involved, 

For  determining  whether  a decision  has  a material  effect  on  a person  who  is  a source 
of  income  and  is  indirecdy  involved  in  a decision,  the  following  standards  apply: 

Business  Entity.  If  the  source  of  income  or  gifts  is  a business  entity,  the  materiality 
standards  described  above  for  indirecdy  involved  business  entities  apply.  2 CCR 
§ 18705.3(b)(1). 

Nonprofit  Entity.  If  the  source  of  income  or  gifts  is  a nonprofit  entity,  including  a 
governmental  entity,  the  following  standards  apply: 

For  an  entity  with  gross  annual  receipts  of  $400,000,000  or  more,  the  decision  wiU: 

o affect  gross  revenues  for  a fiscal  year  by  $1,000,000  or  more;  or 
o affect  expenses  for  a fiscal  year  by  $250,000  or  more;  or 
o affect  assets  or  Habilities  by  $1,000,000  or  more. 

For  an  entity  with  gross  annual  receipts  of  between  $100,000,000  and  $400,000,000, 
the  decision  wiU: 

o affect  gross  revenues  for  a fiscal  year  by  $400,000  or  more;  or 
O affect  expenses  for  a fiscal  year  by  $100,000  or  more;  or 
o affect  assets  or  liabilities  by  $400,000  or  more. 

For  an  entity  with  gross  annual  receipts  of  more  than  $10,000,000  but  less  than  or 
equal  to  $100,000,000,  the  decision  wiU: 

o affect  gross  revenues  for  a fiscal  year  by  $200,000  or  more; 
o affect  expenses  for  a fiscal  year  by  $50,000  or  more; 
o affect  assets  or  liabilities  by  $200,000  or  more. 

For  an  entity  with  gross  annual  receipts  of  more  than  $1,000,000  but  less  than  or 
equal  to  $10,000,000,  the  decision  will: 

o affect  gross  revenues  for  a fiscal  year  by  $100,000  or  more;  or 
O affect  expenses  for  a fiscal  year  by  $25,000  or  more;  or 
o affect  assets  or  Habilities  by  $100,000  or  more. 

For  an  entity  with  gross  annual  receipts  of  more  than  $100,000  but  less  than  or  equal 
to  $1,000,000,  the  decision  will: 

o affect  gross  revenues  for  a fiscal  year  by  $50,000  or  more;  or 
o affect  expenses  for  a fiscal  year  by  $12,500  or  more;  or 
o affect  assets  or  HabiHties  by  $50,000  or  more. 

For  an  entity  with  gross  annual  receipts  of  $100,000  or  less,  the  decision  will: 
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o affect  gross  revenues  for  a fiscal  year  by  SI 0,000  or  more;  or 
o affect  expenses  for  a fiscal  year  by  $2,500  or  more;  or 
o affect  assets  or  liabilities  by  $ 10,000  or  more. 

2 CCR§  18705.3(b)(2). 


Individuals.  The  effect  of  a decision  is  material  as  to  individuals  who  are  sources  of 
income  or  gifts  and  indireedy  involved  in  the  decision  if  any  of  the  following  applies: 


o the  decision  will  affect  the  individual’s  income,  investments  or  other 
tangible  or  intangible  assets  or  liabilities  (other  than  real  propert)’)  by 
$1,000  or  more;  or 

o the  decision  will  affect  the  individual’s  real  propert}’  interest  in  a 
manner  that  is  considered  material  under  the  materialit)'  standards 
applicable  to  real  propert}'  indirectly  involved  in  a decision. 

2 CCR§  18705.4. 


Nexus.  Any  reasonably  foreseeable  financial  effect  on  a person  who  is  a source  of 
income  to  a public  official  is  deemed  material  if  the  public  official  receives  or  is 
promised  the  income  to  achieve  a goal  or  purpose  which  would  be  achieved,  de- 
feated, aided  or  hindered  by  the  decision.  2 CCR  § 18705.3(c). 


d.  Decisions  Involving  Personal  Financial  Effect 

A reasonably  foreseeable  personal  financial  effect  of  at  least  $250  in  any  12-month  pe- 
riod is  material.  Neither  a financial  effect  on  the  value  of  real  propert}-  nor  a financial  ef- 
fect on  a business  entity  should  be  considered  when  determining  whether  a decision  will 
have  a personal  financial  effect  on  a public  official  or  employee.  2 CCR  § 18705.5. 

If  the  effect  of  a decision  does  not  meet  the  materiality  standards,  the  public  official  does 
not  have  a conflict  under  the  Act. 


6,  Is  It  Reasonably  Foreseeable  That  The  Decision  Will  Have  A 
Material  Financial  Effect? 

After  identifi-ing  the  appropriate  materiality  test,  the  public  official  must  inquire  whether 
such  an  effect  is  reasonably  foreseeable.  The  effect  of  a decision  is  reasonably  foreseeable  if 
there  is  a substantial  Hkelihood  that  it  will  occur.  Substantial  likelihood  means  more  than  a 
mere  possibility,  but  less  than  a certainty.  2 CCR  § 18706. 

If  it  is  not  reasonably  foreseeable  that  the  decision  will  have  a material  financial  effect  under 
the  applicable  standard,  the  public  official  does  not  have  a conflict  under  the  Act. 
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7,  Is  The  Effect  Of  The  Decision  On  The  Official’s  Economic 
Interest  Distinguishable  From  The  Effect  On  The  Public 
Generally? 

Even  if  the  reasonably  foreseeable  financial  effect  of  a decision  is  material,  disqualification  is 
required  only  if  the  effect  is  distinguishable  from  the  effect  on  the  public  generally.  The 
regulations  interpreting  the  Act  contain  specific  rules  for  determining  when  a decision  af- 
fects a sigmficant  segment  of  the  public  in  substantially  the  same  manner  as  the  public  offi- 
cial. 2 CCR  § 18707. 

If  the  public  official’s  economic  interest  will  be  affected  in  the  same  manner  as  the  public 
generally,  as  defined  in  the  Act,  the  public  official  may  participate  in  the  decision. 


8 Is  The  Public  Official’s  Participation  Legally  Required? 

In  some  cases,  even  where  an  official  has  a conflict  of  interest,  the  official  may  participate  if 
his  or  her  participation  is  legally  required.  This  exception  is  very  narrow.  Participation  is  le- 
gally required  only  if  there  is  no  officer  or  entity  that  may  make  the  decision  consistent  with 
the  purposes  and  terms  of  the  stamte  authorixing  the  decision.  This  exception  does  not 
permit  an  official  who  is  otherwise  disqualified  to  break  a tie  or  vote  if  a quorum  of  mem- 
bers of  the  agency  who  are  not  disqualified  could  be  obtained.  2 CCR  § 18708. 


B.  Financial  Disclosure  Under  the  California  Political 
Reform  Act 

In  addition  to  prohibiting  participation  in  government  decisions  that  affect  a public  official’s  fi- 
nancial interests,  the  Political  Reform  Act  requires  public  officials  with  significant  decision  mak- 
ing authority  to  publicly  disclose  their  financial  interests.  The  required  financial  disclosure  in- 
forms the  public  about  a public  official’s  economic  interests  and  potential  conflicts  of  interest. 

L Who  Is  Required  To  File  Statements  Of  Economic  Interests? 

AU  local  public  officials  (including  elected  officials,  candidates  for  elective  office,  appointed 
officials,  and  employees)  who  make,  or  participate  in  making,  governmental  decisions  tliat 
could  affect  theic  personal  financial  interests  are  required  to  file  financial  disclosure  forms. 
Govt.  Code  §§  87200;  87302.  These  forms  are  called  “statements  of  economic  interests,” 
and  are  also  known  as  “SEIs”  or  “Form  700s.”  The  list  of  local  appointed  officials  and  em- 
ployees who  are  required  to  file  SEIs  is  set  forth  in  San  Francisco’s  Conflict  of  Interest  Code 
in  Chapter  1 of  Article  III  of  the  San  Francisco  Campaign  and  Governmental  Conduct 
Code.  Individuals  who  hold  positions  listed  in  these  sections  are  called  “designated  employ- 
ees.” 

Appointing  authorities  of  officers  who  file  SEIs  with  the  Ethics  Commission  must  notify  the 
Ethics  Commission  within  15  days  that  a person  has  been  appointed  to,  or  left  office,  in  or- 
der to  enable  the  Ethics  Commission  to  monitor  compliance  with  the  SEI  filing  require- 
ments. 
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2.  What  Must  Be  Disclosed  On  Statements  Of  Economic 
Interests? 

Depending  upon  the  positions  they  hold,  public  officials  who  arc  required  to  file  SHIs  must 
disclose  some  or  all  of  their  interests  in  real  propert}’  located  in  San  F'rancisco,  investments, 
business  positions,  and  income  (including  gifts  and  loans)  received  during  the  preceding  1 2 
months.  See  Govt.  Code  § 87302;  2 CCR  § 18730;  C&GC  Code  § 3.1-100,  et  seq. 

The  amount  of  financial  disclosure  required  depends  upon  the  nature  of  the  position  held  bv 
a particular  pubHc  official.  Some  public  officials,  such  as  elected  Cit)’  officials  and  members 
of  the  Planning  Commission,  file  SEIs  pursuant  to  State  law,  which  determines  how  much 
information  these  officials  must  disclose.  Most  other  public  officials  file  SEIs  pursuant  to 
San  Francisco’s  Conflict  of  Interest  Code.  The  Conflict  of  Interest  Code  is  proposed  by 
each  department  and  is  approved  by  the  Board  of  Supervisors.  The  Conflict  of  Interest 
Code  identifies  the  individuals  in  each  department  who  must  file  SEIs  and  specifics  the  filing 
requirements  for  those  individuals.  The  Conflict  of  Interest  Code  is  set  forth  in  San  Fran- 
cisco Campaign  and  Governmental  Conduct  Code  sections  3.1-100  — 3.1-500.  Each  public 
official  should  check  these  provisions  to  determine  his  or  her  disclosure  obligations. 

3.  When  Must  Statements  Of  Economic  Interests  Be  Filed? 

PubHc  officials  who  are  required  to  file  statements  must  file  an  initial  “assuming  office 
statement”  within  30  days  of  taking  office.  A “leaving  office  statement”  must  be  filed  within 
30  days  of  leaving  office.  ^Tiile  in  office,  a pubHc  official  must  file  an  “annual  statement” 
on  or  before  April  1 of  each  year.  Govt.  Code  § 87302;  2 CCR  § 18730.  See  also  2 CCR 
§ 18732  (fiHng  dates  if  assume  office  between  October  1 and  December  31);  § 18735  (filing 
dates  for  designated  employees  who  change  positions). 

4 Where  Are  Statements  Of  Economic  Interests  Filed? 

Members  of  Boards  and  Commissions  and  Department  Heads  must  file  their  SEIs  with  the 
Ethics  Commission.  Agency  heads  of  the  Unified  School  District,  the  Communin'  College 
District,  the  San  Francisco  Housing  Authorin',  the  Redevelopment  Agencv,  the  Office  of 
Citizen  Complaints,  and  the  Law  Libran'  also  file  with  the  Ethics  Commission.  Members  of 
the  Civil  Grand  Jurv'  must  file  their  SEIs  witli  the  Executiv’-e  Officer  of  the  Superior  Court. 
Employees  must  file  their  forms  with  their  department  heads  or  the  executive  director  of 
their  agency.  See  C&GC  Code  § 3.1-103. 

Sunshine  Affidavit  Required  for  Officials  who  File  SEIs  with  the  Ethics  Commission: 
Each  official  who  files  an  SEI  with  the  Ethics  Commission  must  also  file  an  annual  affidavit 
with  the  Ethics  Commission  stating  that  the  official  has  completed  sunshine  training  re- 
quired by  the  Sunshine  Ordinance  and  ethics  training  required  by  state  law.  . The  Ethics 
Commission  provides  forms  for  this  purpose  at  their  office  and  on  their  web  page.  For  fur- 
ther information  about  this  requirement,  see  the  section  of  this  guide  addressing  the  Sun- 
shine Ordinance.  See  Admin.  Code  § 67.33;  EC  Reg.  67.33-1. 
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Financial  disclosure  forms  may  be  obtained  from  the  San  Francisco  Ethics  Commission  or 
downloaded  from  the  FPPC’s  Web  site  at  http:/ /www.fppc. ca.gov.  The  Ethics  Commission 
and  the  FPPC  provide  assistance  in  completing  the  forms.  The  Ethics  Commission’s  tele- 
phone number  is  (415)  581-2300  and  the  FPPC’s  number  is  (866)  275-3772.  In  addition,  the 
City  Attorney’s  Office  will  assist  you  with  questions  regarding  completion  of  the  forms.  The 
phone  number  for  the  City  Attorney’s  Office  is  (415)  554-4700. 

5.  What  Are  The  Consequences  Of  Not  Filing  The  Forms  Or  Not 
Disclosing  Required  Information? 

Failure  to  comply  with  these  reporting  requirements  may  result  in  criminal  and  civil  sanc- 
tions. The  Political  Reform  Act  provides  for  civil  penalties  in  the  amount  of  $5000  per  vio- 
lation, or  three  times  the  amount  not  reported.  In  addition,  there  is  a $10  a day  fine  (up  to  a 
maximum  of  $100)  for  late  filings.  In  addition,  local  law  now  provides  that  an  officer  or  em- 
ployee may  be  subject  to  discipline  or  removal  from  office  for  failure  to  file.  See  C&GC 
Code  § 3.1-102.5. 

6.  May  I Amend  My  Statement  Of  Economic  Interests? 

If  you  discover  an  error  after  you  file  your  SEI,  you  must  amend  your  filing.  The  Ethics 
Commission  has  amendment  forms  for  this  purpose.  You  may  also  download  amendment 
forms  from  the  FPPC’S  Web  site  at  http://www.fppc.ca.gov. 

1,  Who  Has  Access  To  Statements  Of  Economic  Interests? 

SEIs  are  public  records.  Any  member  of  the  public  may  review  and  copy  a public  official’s 
SEI.  Govt.  Code  § 81008. 

C.  Conflicts  of  Interest  Under  the  Political  Reform  Act 
Based  on  Solicitation  and  Receipt  of  Campaign 
Contributions  by  Appointed  Boards  and  Commissions 

Government  Code  section  84308  prohibits  members  of  appointed  boards  and  commissions 
from  soliciting  contributions  in  excess  of  $250  from  persons  who  are  parties  to,  or  participants 
in,  proceedings  pending  before  them  and  from  making  decisions  affecting  a source  of  campaign 
contributions  of  more  than  $250. 

L Who  Is  Covered? 

Section  84308  applies  to  appointed  boards  and  commissions.  Although  the  section  does  not 
apply  to  elected  bodies,  such  as  the  Board  of  Supervisors,  when  members  of  an  elected  body 
are  sitting  as  members  of  an  appointed  body,  they  are  subject  to  section  84308.  If  tlie  entire 
body  is  made  up  of  elected  officials,  as  for  example,  where  a Board  of  Supervisors  is  desig- 
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nated  to  sit  as  the  Redevelopment  Agencv,  section  84308  docs  not  apply  to  the  body.  2 
CCR§  18438.1. 


2.  What  Does  Section  84308  Prohibit? 

Section  84308  prohibits  two  things:  soliciting  contributions  above  a certain  amount  from 
participants  in  proceedings  before  the  official,  and  participating  in  decisions  invoKting  certain 
contributors. 

a.  Ban  On  Souciting  Contributions  Greater  Than  $250 

Section  84308  prohibits  an  appointed  officer  from  soliciting,  accepting  or  directing  cam- 
paign contributions  of  more  than  S250  from  any  part}-,  participant  or  agent  of  a parr\-  or 
participant: 


o while  a proceeding  is  pending  before  the  officer’s  agency;  and 
o for  three  months  following  the  date  of  the  decision. 

This  prohibition  applies  even  where  the  contribution  is  directed  to  a person  other  than 
the  officer.  Similarly,  a party,  participant  or  an  agent  cannot  make  a campaign  contribu- 
tion of  more  than  S250  to  an  officer  during  the  course  of  the  proceedings  and  for  three 
months  following  the  decision. 

An  officer  “solicits”  a contribution  only  if  the  officer  knows  or  has  reason  to  know  that 
the  person  being  solicited  is  a party  or  participant  (or  the  agent  of  either)  and  personally 
requests  the  contribution  or  knowingly  allows  his  or  her  agent  to  do  so.  A prohibited 
solicitation  under  section  84308  does  not  include  a request  made  in  a mass  mailing  to  the 
public,  at  a public  gathering,  or  in  a published  newspaper  or  other  mass  media. 

b.  Disqualification 

Section  84308  prohibits  an  officer  from  participating  in  a decision  when  prior  to  making 
the  decision,  he  or  she  learns  that  a party  or  participant  in  a proceeding  has  made  a cam- 
paign contribution  of  more  than  S250  to  the  officer  within  the  prior  12  months.  If  the 
officer  returns  the  contribution  (or  the  portion  of  the  contribution  over  $250)  within  30 
days  of  the  time  that  he  or  she  learns  of  the  contribution  and  the  proceeding,  then  dis- 
qualification is  not  required. 

Unlike  the  prohibition  on  soliciting  contributions,  the  disqualification  requirement  ap- 
plies only  if  the  contribution  was  made  to  the  officer.  Disqualification  is  not  required  if 
the  officer  solicited  contributions  for  other  people. 

An  officer  who  has  received  a campaign  contribution  of  $250  or  more  within  the  prior 
12  months  from  a party  or  participant  in  a proceeding  (or  their  agents)  must  disclose  that 
fact  on  the  record  of  the  proceeding.  The  part}-  who  made  a contribution  to  an  officer 
in  the  12  months  prior  to  the  decision  also  has  a dut}-  to  disclose  the  contribution. 
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3.  What  Is  A Proceeding? 


A proceeding  is  an  action  to  grant,  deny,  revoke,  restrict  or  modify  any  license,  permit  or 
other  entitlement  for  use.  This  iacludes  proceedings  on  all  business,  profession,  trade  and 
land  use  Licenses  and  permits.  It  also  includes  contracts  (other  than  competitively  bid,  labor, 
or  personal  employment  contracts)  and  all  franchises.  A proceeding  does  not  include  action 
on  rules  of  general  application,  such  as  adoption  of  a general  plan  or  development  standards. 
2CCR§  18438.2(a). 

4.  When  Is  A Proceeding  Pending? 

A proceeding  is  pending  when: 

o an  application  has  been  filed; 
o the  proceeding  has  commenced; 

o or  the  issue  has  otherwise  been  submitted  to  the  jurisdiction  of  the 
agency  for  determination.  2 CCR  § 18438.2. 

5.  Who  Is  A Party,  Participant  Or  Agent? 

A party  is  a person  who  files  an  application  for  or  is  the  subject  of  a proceeding  involving  a 
license,  permit,  or  other  entitlement  for  use.  A participant  is  any  person  who  is  not  an  actual 
party  to  the  proceeding  but  who  actively  supports  or  opposes  a particular  decision  by  lobby- 
ing the  agency,  testifying,  or  otherwise  seeking  to  influence  the  agency  and  who  has  a finan- 
cial interest  in  the  outcome  of  the  decision.  An  agent  is  an  individual  or  firm  who  represents 
a party  or  participant  in  the  proceeding.  2 CCR  §§  18438.3;  18438.4. 

D.  Conflicts  of  Interest  Under  Government  Code 
Section  1090 

California  Government  Code  Section  1090  prohibits  public  officials  from  being  financially  inter- 
ested in  a contract  made  by  them  or  by  the  boards  or  commissions  of  which  they  are  members. 
Unlike  conflicts  of  interest  under  the  Political  Reform  Act,  which  may  be  addressed  bv  abstain- 
ing from  participating  in  a decision,  a conflict  of  interest  under  Government  Code  Section  1090 
may  require  that  a public  official  choose  between  maintaining  a private  iaterest  and  remaining  in 
public  office.  Contracts  made  in  violation  of  Section  1090  are  void  and  violation  of  this  section 
may  subject  a public  official  to  severe  sanctions. 

As  further  described  below,  there  are  some  exceptions  to  the  requirement  of  Section  1090  that 
individuals  with  a financial  interest  in  a contract  must  choose  between  the  private  interest  and 
continued  service  on  a Board  or  Commission. 


L What  Is  A Financial  Interest? 

Section  1090  does  not  define  the  term  financial  iaterest.  The  courts  have  made  clear  that 
they  win  not  construe  the  term  “in  a restrictive  and  technical  manner.”  People  v.  Honig 
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(1996)  48  Cal.App.4th  289.  Section  1090  is  ‘“concerned  with  any  mtercst,  other  than  per- 
haps a remote  or  minimal  interest,  which  would  prevent  the  officials  involved  from  exercis 
ing  absolute  lovalU'  and  undivided  allegiance  to  the  best  interests  of  the  (fiir\'j.’”  Honig,  48 
Cal.App.  4tli  at  315. 

2.  What  Constitutes  Making  A Contract? 

The  statute  does  not  define  making  a contract.  The  courts  hav^e  construed  this  term  broadly 
to  serve  the  statute’s  purposes.  Courts  have  held  that  the  term  extends  to  the  planning,  pre- 
liminar}’  discussion,  compromises,  drawing  of  plans  and  specifications,  and  solicitations  of 
bids  that  lead  to  the  formal  making  of  a contract.  Stigall  v.  City  of  Taft  (1962)  58  Cal. 2d  565, 
569.  The  CaHfomia  Attorney  General  has  stated  that  participation  in  the  initial  stages  of 
making  a contract  can  preclude  a public  official  from  seeking  a contract  after  lea\’ing  office. 


3.  Remote  Interests 

Government  Code  section  1091  identifies  several  “remote  interests,”  or  exceptions  to  Gov- 
ernment Code  section  1090.  Remote  interests  are  financial  interests  that  the  legislature  has 
deemed  sufficiently  remote  that  an  official  with  such  an  interest  may  abstain  from  voting  on 
a matter  in  which  the  official  has  an  interest  rather  than  resign  from  the  board  or  commis- 
sion. 

Remote  interests  include,  for  example,  the  interest  of  a landlord  or  tenant  of  the  contracting 
party  or  that  of  an  officer  of  a nonprofit  corporation.  The  Appendix  to  this  guide  includes  a 
copy  of  section  1091,  which  lists  the  various  remote  interests.  VCTien  a public  official  has  a 
“remote  interest,”  he  or  she  may  remain  on  the  board  or  commission  that  votes  on  the  con- 
tract, but  the  member  with  the  remote  interest  must  announce  his  or  her  interest  on  the  re- 
cord and  abstain  from  all  discussions  about  and  votes  regarding  the  matter  invohnng  the  re- 
mote interest. 


4.  Noninterests 

Government  Code  Section  1091.5  identifies  some  “noninterests.”  These  are  situations  that 
the  legislature  has  determined  do  not  present  a conflict  of  interest.  A list  of  these  noninter- 
ests may  be  found  in  the  Appendix  to  this  guide,  which  includes  a copy  of  section  1091.5.  If 
a member  of  a board  or  commission  has  a noninterest,  section  1090  does  not  prohibit  the 
official  from  voting  on  the  matter  involving  the  noninterest. 

Even  where  Government  Code  Section  1090  would  not  preclude  an  official’s  participation  in 
a decision,  the  public  official  must  still  ensure  that  the  Political  Reform  Act  would  not  bar 
participation  in  the  decision. 

E.  Conflicts  of  Interest  Under  the  Common  Law 

Before  the  State  legislatore  enacted  statutes  on  conflicts  of  interest,  the  State  courts  developed  a 
common  law  conflict  of  interest  doctrine.  Although  it  is  unclear  whether  this  doctrine  applies  in 
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areas  governed  by  statute,  public  officials  should  also  consider  this  doctrine  in  assessing  a pro- 
posed course  of  conduct.  Generally,  the  doctrine  provides  that  a public  official  owes  an  undi- 
vided duty  of  loyalty  to  the  public.  Where  a governmental  decision  involves  a conflict  between  a 
pubHc  official’s  duty  of  loyalty  to  the  pubHc  and  duty  of  loyalty  to  a private  interest,  the  public 
official  should  avoid  participating  in  the  decision.  See  Nob/e  v.  City  of  Palo  Alto,  89  CaLApp.  47, 
51  (1928). 

F.  Conflicts  of  Interest  Under  the  Campaign  and 
Governmental  Conduct  Code 

1.  Incorporation  of  State  Law 

Campaign  and  Governmental  Conduct  Code  section  3.206  incorporates  the  conflict  of  inter- 
est provisions  of  the  California  Political  Reform  Act  and  California  Government  Code  sec- 
tion 1090.  Section  3.206(a)  incorporates  by  reference  the  Political  Reform  Act’s  conflict  of 
interest  prohibition  and  section  3.206(b)  incorporates  by  reference  Government  Codes  sec- 
tion 1090’s  prohibition  on  conflicts  of  interest. 

2,  Appointments  AND  Nominations 

Campaign  and  Governmental  Conduct  Code  section  3.208  provides  that  no  person  may  give 
or  promise  and  no  officer  or  employee  of  the  City  and  County  may  solicit  or  accept,  any 
money  or  other  valuable  thing  in  consideration  for  the  person’s,  or  any  other  person’s, 
nomination  or  appointment  to  any  City  and  County  office,  emplo}Tnent,  promotion,  or  for 
other  favorable  employment  action. 

3.  Prohibition  on  Voting  on  Own  Character  or  Conduct 

Campaign  and  Governmental  Conduct  Code  section  3.210  prohibits  a member  of  a board  or 
commission  from  knowingly  voting  on  or  in  any  way  attempting  to  influence  the  outcome  of 
governmental  action  involving  his  or  her  own  character  or  conduct,  his  or  her  right  as  a 
member,  or  his  or  her  appointment  to  any  office,  position,  or  employment.  This  section 
does  not  prohibit  any  officer  or  employee  from 

o responding  to  allegations; 

o applying  for  an  office,  position,  or  employment; 
o responding  to  inquiries;  or 

o participating  in  the  decision  of  his  or  her  board,  commission,  or 
committee  to  choose  him  or  her  as  chair,  vice  chair,  or  other  officer 
of  the  board,  commission,  or  committee. 

4,  Decisions  Involving  Family  Members 

In  addition  to  the  general  prohibitions  on  making  decisions  in  which  a public  official  has  a 
financial  interest,  section  3.212  of  the  Campaign  and  Governmental  Conduct  Code  prohibits 
officers  and  employees  of  the  City  and  County  from  making,  participating  in  making,  or 
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seeking  to  influence  a decision  of  flic  Cin-  and  Coimty  regarding  an  employment  action  in- 
voKAng  a relative. 

Nodiing  in  fliis  section  prohibits  an  officer  or  employee  from  acting  as  a personal  reference 
or  pro\dding  a letter  of  reference  for  a relative  who  is  seeking  appointment  to  a position  ui 
any  City  department,  board,  commission,  or  agency  oflier  than  the  officer  or  employee’s  de- 
partment, board,  commission,  or  agency  or  under  the  control  of  any  such  department, 
board,  commission,  or  agency. 

When  this  section  prohibits  a department  head  from  participating  in  an  employment  action 
involving  a relative,  the  department  head  must  delegate  in  writing  to  an  employee  uithin  the 
department  any  decisions  regarding  such  employment  action. 

For  purposes  of  this  prohibition,  the  term  “emploiTnent  action”  means  hiring,  promotion  or 
discipline.  The  section  does  not  apply  to  an  appointment  or  other  decisions  related  to  hold- 
ing a City  office  or  position  that  is  nonsalaried.  See  EC  Reg.  3.212-1.  The  term  “relative” 
means  a spouse,  domestic  partner,  parent,  grandparent,  child,  sibling,  parent-in-law,  aunt, 
uncle,  niece,  nephew,  or  first  cousin  and  includes  any  similar  step  relationship  or  relationship 
created  by  adoption. 

5,  Disclosure  of  Personal,  Professional  and  Business 
Relationships 

Section  3.214  of  the  Campaign  and  Governmental  Conduct  Code  requires  City  officers  and 
employees  to  disclose  on  the  public  record  any  personal,  professional,  or  business  relation- 
ship with  any  individual  who  is  the  subject  of,  or  has  an  ownership  or  financial  interest  in, 
the  subject  of  a governmental  decision  being  made  by  the  officer  or  employee.  This  disclo- 
sure requirement  applies  only  if,  as  a result  of  the  relationship,  the  ability  of  the  officer  or 
employee  to  act  for  the  benefit  of  the  public  could  reasonably  be  questioned.  Disclosure  on 
the  public  record  means  inclusion  in  the  minutes  of  a public  meeting,  or  if  the  decision  is  not 
being  made  at  a public  meeting,  recorded  in  a memorandum  kept  on  file  at  the  offices  of  the 
City  officer  or  employee’s  department,  board,  or  commission. 

The  Ethics  Commission  has  adopted  regulations  detailing  the  t\-pes  of  personal,  profes- 
sional, and  business  relationships  that  this  section  requires  to  be  disclosed.  See  EC  Regs. 
3.212-1  to  3.212-6.  The  regulations  define  personal,  professional,  or  business  relationships 
as  follows: 


o Personal  relationship.  A personal  relationship  is  a relationship  in- 
volving a family  member  or  a personal  friend,  but  does  not  include  a 
mere  acquaintance. 

o Professional  relationship.  A professional  relationship  is  a relation- 
ship with  a person  based  on  regular  contact  in  a professional  capacity, 
including  regular  contact  in  conducting  volunteer  and  charitable  ac- 
tivities. 
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o Business  relationship.  An  officer  has  a business  relationship  with  a 
person  if,  within  the  two  years  prior  to  the  decision,  the  person  was  a 
cHent,  business  partner,  colleague,  or  did  business  with  the  officer  or 
employee’s  business.  A business  relationship  does  not  include  a per- 
son with  whom  the  officer  or  employee  does  business  in  a personal 
capacity,  such  as  a grocery  store  owner.  EC  Reg.  3.212-5. 

A court  may  void  any  governmental  decision  made  by  a City  officer  or  employee  who  fails  to 
make  the  disclosure  requited  by  this  section  if  the  failure  to  disclose  was  willing  and  the  City 
officer  or  employee  failed  to  make  his  or  her  decision  (1)  with  disinterested  skiU,  zeal  and 
diligence,  and  (2)  primarily  for  the  benefit  of  the  City.  Other  than  discipline  by  an  appoint- 
ing authority,  no  penalty  may  be  imposed  for  a violation  of  this  section. 

6 - Receipt  of  Benefits  for  Referrals  and  Coercion  in 
Contracting 

Section  3.226  of  the  Campaign  and  Governmental  Conduct  Code  prohibits  an  officer  or 
employee  from  receiving  any  money,  gift,  or  other  thing  of  economic  value  from  a person  or 
entity  other  than  the  City  and  County  of  San  Francisco  for  referring  a member  of  the  pubHc 
to  a person  or  entity  for  any  advice,  service  or  product  related  to  the  processes  of  the  City 
and  County. 

Section  3.226  also  prohibits  an  officer  or  employee  from  conditioning  any  governmental  ac- 
tion on  a member  of  the  public  hiring,  employing  or  contracting  with  any  specific  person  or 
entity.  This  section  does  not  apply  to  a City  department,  board,  commission  or  agency  that 
requires  as  part  of  an  award  of  a contract  that  the  primaty  contractor  use  subcontractors 
listed  in  the  primary  contractor’s  proposal  or  bid.  See  EC  Reg.  3.226-1. 

The  Ethics  Commission  may  waive  this  restriction  if  it  determines  that  granting  a waiver  is 
necessary  for  the  proper  administration  of  a governmental  program  or  action.  See  EC  Reg. 
3.226-1. 


III.  Other  Prohibitions 

PubUc  officials  are  subject  to  a number  of  other  state  and  local  laws  governing  official  conduct  that 
seek  to  restrict  conflicts  between  outside  activities  and  public  duties.  The  following  is  a brief  de- 
scription of  some  of  these  provisions. 
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A.  Prohibition  on  Representing  Private  Parties  Before 
Other  City  Officers  and  Employees:  Compensated 
Advocacy 

Section  3.224  of  the  Campaign  and  Governmental  Conduct  Code  prohibits  any  officer  of  the 
Cit}'  from  directly  or  indirectly  recehting  any  compensation  to  communicate  orally,  in  writing,  or 
in  any  other  manner  on  behalf  of  any  other  person  with  any  other  officer  or  employee  of  the 
Cit}’  and  Count}’  with  the  intent  to  influence  a government  decision. 

This  section  does  not  apply  to  any  communication  by: 

o an  officer  of  the  Cit}’  and  County  on  behalf  of  the  Cit}’  and  Count}-; 
o an  officer  of  the  Cit}’  and  Count}’  on  behalf  of  a business,  union,  or 
organi2ation  of  which  the  officer  is  a member  or  full-time  employee; 
o an  associate,  parmer,  or  employee  of  an  officer  of  the  Cit}-  and 
Count}’  unless  it  is  clear  from  the  totalit}’  of  the  circumstances  that 
the  associate,  parmer  or  employee  is  merely  acting  as  an  agent  of  the 
City  and  Count}’  officer;  or 

o a Cit}’  officer  acting  in  his  or  her  capacit}’  as  a licensed  attorney  repre- 
senting clients  in  commionications  with  the  Cit}’  Attorney’s  Office, 
outside  legal  counsel  hired  by  the  Cit}’,  or  representatives  of  the  Cit}- 
who  are  named  in  a pending  litigation  matter. 

Intent  to  influence  means  any  communication  made  for  the  purpose  of  supporting,  promot- 
ing, influencing,  modifi’ing,  opposing,  dela}’ing  or  advancing  a governmental  decision,  but 
does  not  include  communications  that 

« involve  only  routine  requests  for  information  such  as  a request  for  publicly  available 
documents; 

■ are  made  as  a panelist  or  speaker  at  a conference  or  similar  public  event  for  educational 
purposes  or  to  disseminate  research  and  the  subject  matter  does  not  pertain  to  a sjjecific 
action  or  proceeding; 

■ are  made  while  attending  a general  informational  meeting,  seminar,  or  similar  event;  or 
are  made  to  the  press. 

EC  Reg.  3.224-1. 

The  Ethics  Commission  may  waive  the  prohibitions  in  this  section  for  any  member  of  a Cir\’ 
Board  or  Commission  who  by  law  must  be  appointed  to  represent  any  profession,  trade,  busi- 
ness, union  or  association. 

B,  Restrictions  on  Future  Employment 

The  City  has  several  laws  that  limit  the  emplo%’ment  acti\’ities  of  officers  or  employees  after  they 
leave  City  service.  AH  City  officers  and  employees  are  permanently  barred  from  switching  sides 
on  a particular  matter  that  they  were  personally  and  substantially  involved  in  while  in  City  ser- 
vice. In  addition,  for  one  year  after  lea\’ing  City  service,  officers  and  employees  may  not  seek  to 
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influence  their  former  department  or  other  government  unit.  City  officers  and  employees  are 
also  proliibited  from  accepting  employment  with  certain  City  contractors  for  a year.  The  Mayor 
and  members  of  the  Board  of  Supervisors,  are  subject  to  somewhat  broader  post-employment 
restrictions  than  those  that  apply  to  other  City  officers  and  employees.  Individuals  subject  to 
these  rules  may  request  waivers  under  some  circumstances. 

L All  Officers  and  Employees 

AH  City  officers  and  employees  are  subject  to  a permanent  ban  on  certain  types  of  post- 
employment activities,  and  a one-year  ban  on  activities  related  to  lobbying  their  former  de- 
partment. 


a.  Permanent  Ban 

The  permanent  ban  on  certain  post-employment  activities  is  similar  to  the  State  law  that 
applies  to  State  officers  and  employees.  Under  section  3.234(a)(1)(A),  City  officers  and 
employees  are  permanently  banned  from  acting  as  an  agent,  attorney,  or  otherwise  repre- 
senting any  other  person,  other  than  the  City  and  Count}^  before  any  court  or  before  any 
state,  federal  or  local  agency  (or  any  officer  or  employee  of  such  an  court  or  agency)  by 
making  any  formal  or  informal  appearance  or  by  making  any  oral,  written  or  other  com- 
munication in  connection  with  a particular  matter  if: 

1)  the  City  and  County  is  a party  or  has  a direct  and  substantial  interest  in  the  mat- 
ter; 

2)  the  former  officer  or  employee  participated  personally  and  substantially  as  a City 
officer  or  employee  in  the  matter; 

3)  the  matter  involved  a specific  party  or  parties  at  the  time  of  the  officer  or  em- 
ployee’s participation;  and 

4)  the  matter  is  the  same  as  the  matter  in  which  the  officer  or  employee  participated 
as  a City  officer  or  employee. 

Section  3.234(a)(1)(B)  imposes  a permanent  ban  on  aiding,  advising,  counseling,  consult- 
ing or  assisting  another  person  (other  than  the  City  and  County)  in  any  proceeding  in 
which  the  officer  or  employee  would  be  precluded  from  participating  personally. 

The  permanent  ban  does  not  apply  to  testimony  as  a wimess  based  on  the  personal 
knowledge  of  the  former  officer  or  employee,  provided  that  no  compensation  is  received 
other  than  fees  regularly  provided  for  by  law  or  regulation  to  wimesses.  C&GC  Code 
§ 3.234(a)(1)(C). 

h.  One  Year  Ban 

In  addition  to  the  permanent  ban.  City  officers  and  employees  are  prohibited  for  one 
year  after  terminating  their  City  service,  from,  with  an  intent  to  influence  a government 
decision,  communicating  orally,  in  writing,  or  in  any  other  manner  on  behalf  of  any  other 
person  (except  the  City  and  County)  with  any  officer  or  employee  of  the  department. 
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board,  commission,  office,  or  other  unit  of  government,  for  which  the  officer  or  em- 
ployee ser\"ed.  C&GC  Code  § 3.234(a)(1)(D),  see  also  Go\n.  Code  § 87406.3. 

c.  Wai\^R 

The  Ediics  Commission  mav  waive  the  post-emplovment  restrictions  if  the  Commission 
determines  that  granting  a waiver  would  not  create  the  potential  for  undue  influence  or 
unfair  advantage.  The  Ethics  Commission  may  also  waive  any  of  these  restrictions  for 
members  of  City  boards  and  commissions  who,  by  law,  must  be  appointed  to  represent 
any  profession,  trade,  business,  union  or  association. 

The  Ethics  Commission  has  adopted  regulations  implementing  the  waiver  pro\'ision,  and 
setting  forth  a process  for  requesting  a waiver.  See  EC  Reg.  3.234-4. 

d.  Future  Employment 

Cit}’  officers  and  employees  are  subject  to  two  additional  limits  on  future  emplo\Tnent:  a 
one  year  ban  on  emplo}’ment  with  certain  cit}'  contractors  and  a prohibition  on  making 
decisions  affecting  a person  or  entity  with  whom  the  officer  or  employee  is  discussing  or 
negotiating  future  emplo^Tnent. 

i.  One  Year  Ban  on  Employment  with  Certain  Cit\  Contractors 
Section  3.234(a)(2)  prohibits  Cit)'  officers  and  employees,  for  one  vear  after  termina- 
tion of  City  service,  from  being  employed  by  or  otherwise  recehting  compensation 
from  a person  or  entity  that  entered  into  a contract  with  the  Cit\’  within  the  12 
months  prior  to  the  officer  or  employee  lea\ing  Cin*  service  where  the  officer  or 
employee  personally  and  substantially  participated  in  the  aw^ard  of  the  contract. 

The  Ethics  Commission  may  waiv^e  this  prohibition  if  the  Commission  determines 
that  imposing  the  restriction  would  cause  extreme  hardship  for  the  former  Citv’  offi- 
cer or  employee.  The  Ethics  Commission  has  adopted  regulations  implementing  this 
provision.  EC  Reg.  § 3.234-4. 

ii.  Making  Decisions  Affecting  A Person  With  Whom  You  Are 
Negotiating  Future  Employment 

The  Political  Reform  Act  prohibits  City  employees  from  making,  participating  in 
making,  or  seeking  to  influence  a Gov^emment  decision  affecting  a person  or  entitv* 
with  whom  the  employee  is  discussing  or  negotiating  future  emplov-ment.  Govt. 
Code  § 87407. 

Campaign  and  Governmental  Conduct  Code  section  3.206(c)  also  prohibits  Citv*  em- 
ployees from  making,  participating  in  making,  or  seeking  to  influence, 
government  decisions  affecting  a person  or  entitv-  with  whom  the  employee  is  dis- 
cussing or  negotiating  future  emplov-ment. 
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2.  Special  Provisions  Applicable  to  the  Mayor  and  Members  of 
THE  Board  of  Supervisors 

a.  One  Year  Ban 

For  purposes  of  the  Campaign  and  Governmental  Conduct  Code’s  one  year  ban  appli- 
cable to  all  employees,  the  “department”  for  which  a former  Mayor  or  member  of  the 
Board  of  Supervisors  served  shall  be  the  entire  City  and  County.  C&GC  Code 
§ 3.234(b)(1).  The  prohibition  extends  to  communications  with; 

o a board,  department,  commission,  or  agency  of  the  City  and  County; 
o an  officer  or  employee  of  the  City  and  County; 

o an  appointee  of  a board,  department,  commission,  agency,  officer,  or 
employee  of  the  City  and  County;  or 
o a representative  of  the  City  and  County. 

b.  City  Service 

No  former  Mayor  or  member  of  the  Board  of  Supervisors  shall  be  eligible  for  a period 
of  one  year  after  the  last  day  of  service  as  Mayor  or  member  of  the  Board  of  Supervisors, 
for  appointment  to  any  full  time,  compensated  employment  with  the  City.  C&GC  Code 
§ 3.234(b)(2). 

This  restriction  does  not  apply  to  a former  Mayor  or  Supervisor  elected  to  an  office  of 
the  City  and  County,  appointed  to  fiU  a vacancy  in  an  elective  office  of  the  City  and 
County,  or  appointed  to  a board  or  commission  in  the  executive  branch. 

C.  Incompatibility 

1.  Incompatible  Activities 

Government  Code  section  1126  prohibits  City  officials  from  engaging  in  compensated  ac- 
tivities that  are  incompatible  with  their  official  duties.  Local  law  implements  this  provision 
in  Campaign  and  Governmental  Conduct  Code  section  3.218.  This  new  section  provides 
that  no  officer  or  employee  of  the  City  and  County  may  engage  in  any  emplo}Tnent,  activity 
or  enterprise  that  the  department,  board,  commission  or  agency  of  which  he  or  she  is  a 
member  or  employee  has  identified  as  incompatible  in  a statement  of  incompatible  activities 
adopted  under  Campaign  and  Governmental  Conduct  Code  section  3.218. 

In  order  to  implement  section  3.218,  each  department,  board,  commission  and  agency  of  the 
City  and  County  was  required  to  submit  to  the  Ethics  Commission  a statement  of  incom- 
patible activities  by  August  1,  2004.  No  statement  of  incompatible  activities  becomes  effec- 
tive until  approved  by  the  Ethics  Commission.  The  Ethics  Commission  must  find  that  the 
listed  activities  are  incompatible  under  the  criteria  set  forth  in  section  3.218(c).  Section 
3.218(c)  requires  departments  to  Hst  those  activities  that  are  “inconsistent,  incompatible,  or 
in  conflict  with”  the  duties  of  the  officer  and  employee  and  sets  forth  language  that  is  re- 
quired in  every  statement  of  incompatible  activities. 
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Required  Language 


Each  department’s  incompatible  activities  statement  must  list  those  activities  that  are  in- 
consistent or  incompatible  or  in  conflict  with  the  duties  of  the  officers  and  employees  of 
the  department,  board,  commission  or  agency,  "nie  list  must  include,  but  is  not  limited 
to,  activities  that  involve: 

o the  use  of  the  time,  facilities,  equipment  and  supplies  of  the  Git}-  and 
Count}'  or  the  badge,  uniform,  prestige  or  influence  of  the  Cit}'  and 
County  officer  or  employee’s  position  for  private  gain  or  advantage; 

o the  receipt  or  acceptance  by  an  officer  or  employee  of  the  City  and 
County  of  any  money  or  other  thing  of  value  from  anyone  other  than 
the  City  and  County  for  the  performance  of  an  act  that  the  officer  or 
employee  would  be  required  or  expected  to  render  in  the  regular 
course  of  his  or  her  service  or  emplo}'ment  with  the  City  and  County; 

o the  performance  of  an  act  in  a capacity  other  than  as  an  officer  or 
employee  of  the  City  and  County  that  may  later  be  subject  directly  or 
indirectly  to  the  control,  inspection,  review,  audit,  or  enforcement  of 
the  City  and  County  officer  or  employee’s  department,  board,  com- 
mission or  agency;  and 

o time  demands  that  would  render  the  performance  of  the  Cit%'  and 
County  officer  and  employee’s  duties  less  efficient. 

The  Ethics  Commission  may  permit  Cit^'  Boards  and  Commissions  to  exclude  any  re- 
quired language  from  their  statement  of  incompatible  acti\tities  if  their  members,  by  law. 
must  be  appointed  in  whole  or  in  part  to  represent  any  profession,  trade,  business,  un- 
ion, or  association. 

Until  the  statement  of  incompatible  acti\tities  under  this  section  is  adopted  for  a depart- 
ment, board,  commission,  or  agency,  the  rules  and  regulations  relating  to  outside  acti\*i- 
ties  previously  adopted  or  approved  by  the  Civil  Ser\’ice  Commission  shall  remain  in  ef- 
fect. As  of  the  date  of  this  publication,  the  Ethics  Commission  has  not  yet  approved 
department  statements  of  incompatible  acti\tities. 

h.  Amendment  of  Incompatible  Activities  Statement 

A department,  board,  commission  or  agency  may  amend  its  statement  of  incompatible 
activities,  subject  to  the  approval  of  the  Ethics  Commission.  The  Ethics  Commission 
may,  at  any  time,  amend  the  statement  of  incompatible  acti\'ities  of  any  department, 
board,  commission  or  agency. 
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c.  Notice  To  Officers  And  Employees 

i.  Meet  And  Confer 

No  statement  ot  amendment  may  be  operative  until  the  City  and  County  has  com- 
plied with  the  meet  and  confer  requirements  of  State  law. 

ii.  Annual  Notice 

Once  the  statements  are  adopted,  every  department,  board,  commission,  and  agency 
must  annually  provide  to  its  officers  and  employees  a copy  of  its  statement  of  in- 
compatible activities. 

iii.  Opportunity  To  Contest 

No  officer  or  employee  may  be  subject  to  discipline  or  penalties  under  this  section 
unless  he  or  she  has  been  provided  an  opportunity  to  demonstrate  that  his  or  her  ac- 
tivity is  not  in  fact  inconsistent,  incompatible,  or  in  conflict  with  the  duties  of  the  of- 
ficer or  employee. 


2«  Dual  Office-Holding  for  Compensation 

Campaign  and  Government  Conduct  Code  section  3.220  prohibits  any  person  holding  an 
office  under  the  City  and  County  with  an  annual  salary  of  more  than  $2500,  from  holding 
any  other  office  with  such  a salary  under  the  government  of  the  United  States,  the  State  of 
California,  or  the  City  and  County.  The  term  “salary”  does  not  include  a stipend,  per  diem, 
or  other  payment  provided  for  attendance  at  meetings;  health,  dental,  or  vision  insurance;  or 
other  non-cash  benefits.  A person  who  violates  this  provision  is  deemed  to  have  vacated  the 
City  and  County  office. 

Incompatible  Offices 

Government  Code  section  1099  codified  the  common  law  prohibition  against  public  offi- 
cials holding  incompatible  offices.  Offices  are  incompatible,  in  the  absence  of  statutes  indi- 
cating otherwise,  if  the  duties  of  the  two  offices  will  result  in  a significant  clash  of  loyalties,  if 
the  dual  office  holding  would  be  improper  for  reasons  of  public  policy,  or  if  either  office  ex- 
ercises a supervisory,  auditory,  or  removal  power  over  the  other.  People  ex  rel.  Chapman  v. 
Rapsey,  16  Cal.2d  636  (1940).  A person  who  violates  this  section  is  deemed  to  have  vacated 
the  first  office. 

D.  Prohibition  on  Contracting  with  the  City 

Section  3.222  of  the  San  Francisco  Campaign  and  Governmental  Conduct  Code  prohibits  mem- 
bers of  appointed  boards  and  commissions,  other  than  advisor\"  bodies,  from  contracting  with 
the  City,  the  School  District,  the  Redevelopment  Agency,  the  Housing  Authorip-  or  the  Com- 
munity College  District.  This  provision  applies  to  any  contract  or  subcontract  of  $10,000  or 
more  per  year. 

This  prohibition  does  not  apply  to  contracts  or  subcontracts  with  nonprofit  organizations,  or  to 
contracts  or  subcontracts  entered  into  before  a member  of  a board  or  commission  commenced 
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his  or  her  ser\hce,  or  to  agreements  to  pro\nde  goods  or  scrNaccs  at  substantially  IjcIow  fair  mar 
ket  value.  The  prohibition  also  does  not  apply  to  contracts  or  subcontracts  uith  busuicss  enti- 
ties affiliated  with  a member  of  a Board  or  Commission  unless  die  official  exercises  management 
and  control  over  the  business. 

E.  Prohibition  on  Disclosing  or  Using  Confidential 
Information 

Campaign  and  Governmental  Conduct  Code  section  3.228  prohibits  Cir\’  officers  and  employees 
from  disclosing  any  confidential  or  pri\’ileged  information  unless  authorized  or  required  by  law 
to  do  so. 

Officers  and  employees  are  also  prohibited  from  using  any  privoleged  information  obtained  by 
virtue  of  their  office  or  emplo}Txient  to  advance  the  financial  or  other  private  interests  of  them- 
selves or  others. 

Under  this  section,  confidential  information  means  information  that  at  the  time  of  use  or  disclo- 
sure was  not  subject  to  disclosure  under  the  Sunshine  Ordinance  or  California  Public  Records 
Act 


F.  Restrictions  on  Use  of  City  Resources  and  Political 
Activity 

1 Use  OF  City  Resources 

State  law  prohibits  officers  and  employees  from  using  public  resources  for  campaign  acti\-it)-, 
personal  purposes,  or  other  purposes  not  authorized  by  law.  Cal.  Penal  Code  § 424;  Go\'t. 
Code  § 8314;  Stanson  v.  Mott  (1970)  17  Cal.3d  206.  Misuse  of  public  resources  may  be  pun- 
ishable by  two  to  four  years  imprisonment  in  State  prison  and  disqualification  from  holding 
any  public  office  in  the  State,  as  well  as  chdl  penalties.  Incidental  and  minimal  use  of  public 
resources  is  not  subject  to  criminal  prosecution.  Govt.  Code  § 8314(e);  Cal.  Penal  Code 
§ 424(c). 

Local  law  specifically  prohibits  use  of  public  funds  to  design,  produce,  create,  mail,  send  or 
deliver  any  printed  greeting  card  that  celebrates  or  recognizes  a holiday.  C&GC  Code 
§ 3.232.  In  addition,  each  statement  of  incompatible  acti\-ities  adopted  by  Cin*  departments, 
boards,  commissions,  and  agencies,  must  include  language  addressing  the  use  of  dme,  facili- 
ties, equipment  and  supplies.  See  supra,  section  111(C)(1)  (discussing  C&GC  Code  % 3.218). 


2.  Restrictions  on  Political  Activity 

In  addition  to  the  general  restriction  on  use  of  public  resources  for  campaign  acth-in*.  State 
and  local  law  impose  specific  restrictions  on  political  acti\’it}-.  California  Government  Code 
section  54964  prohibits  local  agencies  from  expending  public  funds  to  support  or  oppose  a 
candidate  or  ballot  measure. 
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State  and  local  law  prohibit  local  officers  and  employees  from  direcdy  or  indirecdy  soliciting 
funds  from  other  officers  or  employees  of  the  local  agency  or  from  persons  on  employment 
lists  of  the  local  agency,  unless  the  solicitation  is  part  of  a solicitation  made  to  a significant 
segment  of  the  public  that  may  include  officers  or  employees  of  the  agenc}^  Govt.  Code 
§ 3205;  C&GC  Code  § 3.230(a).  Officers  and  employees  may  not  participate  in  political  ac- 
tivities of  any  kind  while  in  uniform.  Govt.  Code  § 3.206;  C&GC  Code  § 3.230^);  see  also 
EC  Reg.  § 3.230-1  (a)  (defining  “in  uniform”). 

Officers  and  employees  may  not  engage  in  political  activity  during  working  hours  or  on  City 
premises.  C&GC  Code  § 3.230(c).  For  purposes  of  this  prohibition,  the  term  “City  prem- 
ises” does  not  include  property  that  is  made  available  to  the  public  and  can  be  used  for  po- 
litical purposes. 

G.  Contractor  Contribution  Ban 

San  Francisco’s  Campaign  Finance  Reform  Ordinance  provides  that  anyone  who  contracts  with 
San  Francisco,  the  San  Francisco  Unified  School  District,  or  the  Community  College  District,  to 
render  any  service  or  furnish  any  supplies,  materials,  equipment,  or  sell  or  lease  land  or  buildings 
is  prohibited  from  contributing  to  any  candidate  whose  office  would  have  to  approve  any  such 
contract.  This  ban  applies  only  during  the  period  starting  with  “commencement  of  negotia- 
tions” and  ending  three  months  after  either  the  “completion”  or  “termination”  of  contract  nego- 
tiations. The  Ethics  Commission  has  adopted  regulations  defining  when  negotiations  are  com- 
menced, completed  and  terminated.  EC  Reg.  1.126-1. 

Negotiations  are  “commenced”  when  a prospective  contractor  “first  communicates  with  a City 
officer  or  employee  about  the  possibility  of  obtaining  a specific  contract.”  This  initial  communi- 
cation may  occur  in  person,  by  telephone,  or  in  writing,  and  may  be  initiated  by  the  prospective 
contractor  or  the  City  officer  or  employee.  Id. 

Examples  of  communications  between  prospective  contractors  and  City  officers  and  employees 
that  commence  negotiations  include,  but  are  not  limited  to  the  following:  A prospective  con- 
tractor contacts  a City  officer  or  employee  to  promote  himself  or  herself  for  a specific  contract; 
a City  officer  or  employee  contacts  a prospective  contractor  to  propose  that  the  contractor  apply 
for  a specific  contract;  and  a prospective  contractor  submits  a bid,  proposal  or  response  to  a Re- 
quest for  Qualifications  to  compete  for  a specific  City  contract.  Examples  of  communications 
between  prospective  contractors  and  City  officers  and  employees  that  do  not  “commence”  ne- 
gotiations include,  but  are  not  limited  to  the  following:  Inquiries  regarding  a particular  contract, 
and  requests  for  information  or  documents  relating  to  a Request  for  Proposal  or  Request  for 
Qualifications,  provided  that  the  inquiry  or  request  does  not  involve  promotion  of  the  prospec- 
tive contractor’s  interest  in  a specific  contract;  requests  for  Requests  for  Proposals  and  Requests 
for  Qualifications;  attendance  at  an  interested  persons  meeting  that  is  open  to  the  public;  and 
requests  to  be  placed  on  a mailing  list. 

Negotiations  are  “completed”  when  a contract  is  finahxed  and  signed  by  tiie  City  and  tiie  con- 
tractor. Negotiations  are  “terminated”  when  the  City  and/or  the  prospective  contractor  end  the 
negotiation  process  before  a final  decision  is  made  to  award  the  contract.  For  example,  if  a pro- 
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spective  contractor  formally  witlidraws  or  is  disqualified  from  consideration  for  a specific  con- 
tract, die  negotiadons  have  terminated.  Id. 

Please  note,  as  of  the  date  this  of  pubUcadon,  amendments  to  this  law  diat  were  proposed  by  the 
Ethics  Commission  were  pending  before  die  Board  of  Supervisors. 


IV.  Restrictions  on  Gifts,  Honoraria,  Travel  & 
Loans 


City  officers  and  employees  are  subject  to  a number  of  laws  and  rules  restricting  the  receipt  of  gifts 
and  requiring  the  reporting  of  gifts.  This  secdon  describes  the  principal  gift  requirements,  which  are 
contained  in  the  Polidcal  Reform  Act.  In  addidon,  this  secdon  describes  local  gift  rules.  In  addi- 
don,  you  may  review  the  City  Attorney’s  Brief  Guide  to  Gift  Laws  brochure,  which  is  included  at 
that  end  of  this  publicadon. 


A.  Gifts  To  Individuals 

1.  General 

The  Polidcal  Reform  Act  imposes  gift  restriedons  on  local  elected  officers  and  officials  iden- 
dfied  in  Government  Code  secdon  87200,  candidates  for  local  elected  offices,  and  desig- 
nated employees.  Designated  employees  are  aU  employees  who  are  listed  in  the  Cip-’s  con- 
flict of  interest  code  and  required  to  file  a statement  of  economic  interest.  The  Cit\-’s  con- 
flict of  interest  code  can  be  found  in  Ardcle  III,  Chapter  1 of  the  Campaign  and  Govern- 
mental Conduct  Code.  The  code  designates  employees  and  officials  uithin  each  Cit}*  ageno' 
and  specifies  the  financial  disclosure  rules  that  apply  to  the  designated  employees  and  offi- 
cials. 


iL  Gift  Limits  Under  The  California  Poutical  Reform  Act 

Elected  officials,  candidates,  and  officials  listed  in  Section  87200.  Local  elected  of- 
ficers, public  officials  Hsted  in  Government  Code  section  87200  and  candidates  for  local 
elective  office  may  not  accept  gifts  of  more  than  $360  from  a single  source  in  calendar 
year.  These  individuals  must  report  gifts  of  $50  or  more  on  their  statements  of  eco- 
nomic interests. 

Designated  employees.  Employees  listed  in  the  Cit}’’s  conflict  of  interest  code  may 
not  accept  gifts  of  more  than  $360  in  a calendar  year  from  any  source  if  they  are  required 
to  report  receiving  income  from  that  source  on  their  statement  of  economic  interests.  If 
you  are  required  to  report  income  from  only  specific  sources,  gifts  from  other  sources 
are  not  subject  to  the  gift  limit  and  need  not  be  reported.  Gifts  of  S50  or  more  from  a 
source  the  employee  is  required  to  report  must  be  reported  on  the  employee’s  statement 
of  economic  interests. 
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Example:  A member  of  the  Art  Commission  is  designated  in  the  City’s  conflict  of  in- 
terest code  and  must  file  a statement  of  economic  interest.  The  Code  requires  Art 
Commissioners  to  disclose  only  income  from  any  source  that  does  business  with  the 
Arts  Commission,  has  done  business  with  the  Commission  in  the  past  2 years,  or 
may  forseeably  do  business  with  the  Commission  in  the  future.  An  Art  Commis- 
sioner receives  a brief  case  worth  $5,000  from  a friend  who  owns  a leather  goods 
store  and  who  has  never  done  and  will  not  do  business  with  the  Arts  Commission. 
The  Art  Commissioner  may  accept  the  brief  case,  notwithstanding  that  its  value  ex- 
ceeds the  gift  limit,  because  the  source  of  the  gift  was  not  a source  that  the  Commis- 
sioner must  report  on  his  SEI.  In  addition,  the  Commissioner  is  not  required  to  report 
the  gift  on  his  SEI.  If  the  donor  of  the  brief  case  is  the  subject  of  a decision  by  the 
Art  Commission  within  the  next  12  months,  the  Commissioner  will  be  disqualified 
from  participating  in  making  the  decision  because  the  conflicts  rules  prohibit  him  from 
making  a decision  affecting  a source  of  gifts  of  $360  or  more  in  the  12  months  prior 
to  the  decision. 


Gift  limits  are  cumulative.  You  must  add  together  all  gifts  you  receive  from  a single  re- 
portable source  in  a calendar  year.  The  total  may  not  exceed  $360  and  if  the  amount  of 
gifts  exceeds  $50,  you  must  report  all  of  the  gifts. 


Example.  An  executive  director  of  a City  department  is  designated  in  the  City’s  con- 
flict of  interest  code  and  must  disclose  all  sources  of  income.  A City  contractor  takes 
the  executive  director  out  to  lunch  three  times  during  the  year,  but  each  lunch  costs 
only  $25.  Because  the  total  for  all  the  lunches  exceeds  $50,  the  executive  director 
must  report  all  three  lunches  on  his  statement  of  economic  interests. 


I>.  What  Is  A Gift? 

A gift  is  any  payment  or  benefit  that  you  receive  or  accept  for  which  you  do  not  pro\dde 
goods  or  services  of  equal  or  greater  value.  A gift  includes  a rebate  or  discount  in  the 
price  of  anj^thing  of  value  unless  the  rebate  or  discount  is  made  in  the  regular  course  of 
business  to  aU  members  of  the  general  public. 

You  have  “received”  or  “accepted”  a gift  when  you  know  that  you  have  actual  posses- 
sion of  the  gift  or  when  you  exercise  discretion  or  control  over  the  gift,  including  dis- 
carding the  gift  or  giving  it  to  someone  else. 

If  you  receive  a gift  and  take  one  of  the  following  steps  within  30  days  of  receipt  of  the 
gift,  you  will  be  deemed  not  to  have  received  the  gift  and  need  not  report  it: 

o Return  the  gift  unused; 

o Donate  the  gift,  unused,  to  a 501(c)(3)  nonprofit  organization  or  the 
government  and  do  not  take  a tax  deduction  for  the  donation; 
o Pay  for  the  gift.  2 CCR  § 18943. 
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c.  Exceptions 


The  Act  contains  a number  of  exceptions  to  the  broad  definition  of  gift.  2 CX.R 
§ 18942.  The  following  are  not  considered  gifts  imder  the  Act: 

o Gifts  from  family  members.  Gifts  from  your  spouse,  child,  parent, 
grandparent,  grandchild,  brother,  sister,  parent-in-law,  brother-in-law, 
sister-in-law,  aunt,  uncle,  niece,  nephew  or  first  cousin  or  the  spouse 
of  any  such  person,  provided  they  are  not  acting  as  an  intermediary- 
for  someone  else. 

o Gifts  of  hospitality.  Gifts  of  hospitality  invoking  food  and  drink  or 
occasional  lodging  which  you  receive  in  an  indi\iduars  home  when 
the  indi-vidual  or  a member  of  his  or  her  family  is  present. 

o Gifts  exchanged  on  birthdays.  Gifts  of  approximately  equal  value  ex- 
changed between  you  and  another  indi-vidual  on  holidays,  birthdays, 
or  similar  occasions. 

o Informational  material.  Informational  material  pro\ided  to  assist  you 
in  the  performance  of  your  official  duties,  including  books,  reports, 
pamphlets,  calendars,  periodicals,  videotapes  or  free  or  discounted 
admission  to  conferences  or  seminars. 

o Bequest  or  inheritance.  A bequest  or  inheritance  is  not  a gift,  but  if 
you  receive  tangible  items  as  part  of  a bequest,  such  as  property  or 
stock,  these  items  may  have  to  be  reported  as  investments. 

o Campaign  contributions.  Campaign  contributions  are  not  gifts  under 
the  Act,  but  are  subject  to  other  reporting  and  regulaton*  require- 
ments. 

o Personalized  plaques  and  trophies  of  less  than  $250. 

o Tickets  to  fundraisers  for  political  campaigns  or  for  501(c)(3)  non- 
profit organizations. 

o Free  admission  and  refreshments  at  an  event  where  you  give  a 
speech.  Transportation  -within  California  and  direedy  related  lodging 
and  subsistence  for  events  at  which  you  give  a speech  are  also  not 
gifts. 

o Passes  or  tickets  to  facilities,  goods,  or  services  that  you  do  not  use 
and  do  not  give  away. 

o Gifts  given  direedy  to  members  of  your  family.  Gifts  given  direedy 
to  members  of  your  family  are  not  gifts  to  you  unless  you  receive  a 
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direct  benefit  from  the  gift  or  you  exercise  discretion  and  control 
over  the  gift. 


Example:  Your  spouse  works  for  a computer  company.  One  of  her 
colleagues  gives  your  spouse  a piece  of  artwork  to  celebrate  her  lat- 
est deal  and  she  displays  the  art  in  her  office.  You  have  not  received 
a gift  from  the  colleague.  If  the  colleague  gives  your  spouse  a gift  of  a 
television,  which  you  both  use,  then  you  have  received  the  full  value 
of  the  television  as  a gift  from  the  colleague  because  you  receive  a di- 
rect benefit  from  the  gift.  If  the  colleague  gives  your  spouse  several 
tickets  to  the  opera  and  she  gives  one  ticket  to  you,  you  have  re- 
ceived a gift  from  your  spouse,  not  from  her  colleague.  If  the  col- 
league gives  tickets  to  you  and  your  spouse,  then  you  have  received 
a gift  of  your  ticket.  If  it  appears  under  the  circumstances  that  the  col- 
league intended  to  give  the  tickets  to  you  as  a public  official,  and  not 
to  your  spouse,  you  may  be  responsible  for  the  value  of  all  of  the  tick- 
ets. 


O Gifts  provided  by  your  government  agenc}^  See  also  section  IV (B), 
below,  discussing  gifts  given  to  a government  agency  that  are  distrib- 
uted to  officials  and  employees  of  the  agency. 


d.  Gifts  That  Are  Reportable  But  Not  Subject  To  The  Gift  Limit 

The  following  gifts  must  be  reported  on  your  statement  of  economic  interests,  but  are 
not  subject  to  the  gift  limit. 

o Wedding  gifts.  One  half  of  the  gift  must  be  attributed  to  the  public 
official,  unless  the  gift  is  intended  for  the  exclusive  enjo^Tnent  of  one 
spouse,  in  which  case  the  gift  is  attributable  to  that  individual. 

o Prize  or  award.  A prize  or  award  received  in  a bona  fide  competi- 
tion not  related  to  your  official  status  is  not  subject  to  the  gift  limit, 
but  must  be  reported  as  income  if  the  value  of  the  prize  or  award  is 
$500  or  more. 

You  are  disqualified  from  making  a decision  affecting  a source  of  gifts  of  $360  or  more 
in  the  12  months  prior  to  the  decision,  even  if  the  gift  is  not  subject  to  the  gift  limit. 


e.  Disqualification 

Whether  or  not  you  file  a Statement  of  Economic  Interests,  you  are  prohibited  from 
making,  participating  in  making,  or  seeking  to  influence  any  governmental  decision  af- 
fecting any  person  or  entity  that  was  a source  of  $360  or  more  in  gifts  to  you  in  the  12 
months  preceding  the  date  of  the  decision.  See  section  11(A). 
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2.  Local  Gift  Restrictions 


In  addition  to  the  Political  Reform  Act’s  requirements,  tlie  Cit)-  has  gift  rules,  found  in  sec- 
tions 3.216  and  2.115  of  tlie  Campaign  and  Governmental  Conduct  Code.  Departments 
may  also  impose  additional  gift  restrictions  on  their  officers  or  employees. 

a.  Prohibition  of  Bribery 

Section  3.216(a)  of  the  Campaign  and  Governmental  Conduct  Code  prohibits  any  per- 
son from  offering  or  making,  and  any  officer  or  employee  from  accepting,  any  gift  uith 
the  intent  that  the  City  officer  or  employee  will  be  influenced  thereby  in  the  performance 
of  any  official  act.  (See  also,  Cahfomia  Penal  Code  § 68.) 

h.  Limits  on  Gifts  From  a Restricted  Source 

Section  3.216(b)  of  the  Campaign  and  Governmental  Conduct  Code  provides  that  no  of- 
ficer or  employee  of  the  City  and  County  shall  solicit  or  accept  any  gift  in  excess  of  SI 00 
in  a calendar  year  from  a person  who  the  officer  or  employee  knows  or  has  reason  to 
know  is  a restricted  source.  The  Ethics  Commission  may  adjust  this  amount  annually  to 
reflect  changes  it  the  Consumer  Price  Index. 

A restricted  source  means: 

o A person  doing  business  with  or  seeking  to  do  business  with  the  de- 
partment of  the  officer  or  employee;  or 
o any  person  who  during  the  prior  12  months  knowingly  attempted  to 
influence  the  officer  or  employee  in  any  legislative  or  administrative 
action. 

For  purposes  of  this  section,  the  term  gift  has  the  same  meaning  as  under  the  Political 
Reform  Act.  See  supra,  section  (TV)  (A)(1)(b). 

c.  Gifts  From  Subordinates 

Section  3.216(c)  of  the  Campaign  and  Governmental  Conduct  Code  prohibits  officers 
and  employees  from  soliciting  or  accepting  antthing  of  value  from  any  subordinate,  or 
employee  or  from  any  candidate  or  applicant  for  a position  as  an  employee  or  subordi- 
nate under  him  or  her. 

The  Ethics  Commission  has  adopted  regulations  implementing  this  section.  These  regu- 
lations exempt  certain  voluntaty’  gifts  that  are  given  or  received  for  special  occasions  or 
under  other  circumstances  in  which  gifts  are  traditionally  given  or  exchanged.  See  EC 
Reg.  3.216-1.  For  example,  gifts,  other  than  cash,  with  an  aggregate  value  of  S20  or  less 
per  occasion,  given  on  occasions  on  which  gifts  are  traditionally  given,  are  not  consid- 
ered gifts  for  purposes  of  this  section.  Gifts,  such  as  food  and  drink,  without  regard  to 
value,  to  be  shared  in  the  office  among  employees,  and  personal  hospitality  pro\-ided  at  a 
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residence  that  is  of  a type  and  value  customarily  provided  by  the  employee  to  personal 
friends,  are  also  not  prohibited  under  this  section.  Id. 

cl.  Gifts  From  Lobbyists 

Lobbyists  are  prohibited  from  making  gifts  to  City  officers  aggregating  more  than  $50 
within  three  months  of  contacting  the  officer.  Lobbyists  are  also  prohibited  from  acting 
as  an  agent  or  intermediary  in  the  making  of  any  gift  (regardless  of  value)  to  a City  offi- 
cer, or  arranging  such  gifts  from  a third  party,  within  three  months  of  contacting  the  of- 
ficer. C&GC  Code  § 2.115(a). 

Any  lobbyist  who  gives  a gift  to  a City  officer  is  also  required  to  provide  the  officer  with 
notification  of  the  gift  that  includes  a written  statement  indicating  the  date,  value  and  de- 
scription of  the  gift.  C&GC  Code  § 2.125.  In  addition,  local  law  requires  lobbyists  to 
report  gifts  they  make  to  City  officers  on  quarterly  activity  reports  filed  with  the  Ethics 
Commission.  C&GC  Code  § 2.110. 


Gifts  For  Referrals 

City  officers  and  employees  are  prohibited  from  accepting  anything  of  value  for  referring 
a member  of  the  pubUc  to  a person  or  entity  for  any  advice,  service  or  product  related  to 
the  processes  of  the  City  and  County.  This  section  is  discussed  under  conflicts  of  inter- 
est. See  section  11(F)(6). 

3.  Honoraria 

a.  Generally  Prohibited 

Honoraria  are  payments  for  giving  a speech,  publishing  an  article,  or  attending  a confer- 
ence or  other  gathering.  Local  elected  officials,  officials  listed  in  Government  Code  sec- 
tion 87200  and  candidates  for  local  elective  office  may^  not  accept  honoraria.  Designated 
employees  may  not  accept  honoraria  from  any  source  they  would  be  required  to  report 
on  their  statement  of  economic  interests.  Govt.  Code  § 89502. 

If  you  receive  an  honorarium  and  take  one  of  the  following  steps  within  30  day's  of  re- 
ceipt, the  payment  will  not  be  treated  as  an  honorarium  and  wiU  not  be  subject  to  report- 
ing: 


o return  the  pay^ment; 

o deliver  the  payment  to  your  government  agency  and  do  not  claim  a 
tax  deduction; 

O have  the  payment  made  directly  to  a bona  fide  charitable,  educational, 
civic,  religious  or  similar  tax  exempt  nonprofit  organization; 

o do  not  make  the  donation  a condition  of  y^our  speech,  article  or  at- 
tendance; 

o do  not  claim  a tax  deduction; 

O do  not  be  identified  to  the  recipient;  and 
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o ensure  tliat  tlie  donation  has  no  reasonablv  foreseeable  financial  ef- 
fect on  YOU  or  your  immediate  family.  2 CCR  §§  18932-18933. 


b.  Exceptions 

The  Act  pro\’ides  some  exceptions  to  the  ban  on  honoraria: 

o Pa^TTient  for  dramatic,  comedic,  musical  or  other  artistic  performance 
and  pa}Tnent  for  publication  of  books,  plays  or  screen  plays, 
o Income  for  personal  services.  Income  received  in  exchange  for  per- 
sonal services  provided  in  connection  with  a bona  fide  business,  trade 
or  profession,  such  as  teaching,  practicing  law,  medicine,  insurance, 
real  estate,  banking  or  building  contracting,  and  the  services  are  cus- 
tomarily provided  in  connection  with  the  business.  This  exception 
does  not  apply  where  the  predominant  activit)-  of  the  business,  trade, 
or  profession  is  making  speeches. 

4.  Travel 

a.  The  Poutical  Reform  Act 

The  Political  Reform  Act  treats  pavments  for  travel  as  gifts.  A pavment,  advance,  or  re- 
imbursement for  transportation  and  related  lodging  and  subsistence  will  be  subject  to  the 
$360  gift  limit,  unless  one  of  the  exceptions  described  below  applies. 

The  following  U’pes  of  travel  patTnents  are  not  considered  gifts  and  need  not  be  reported 
on  a statement  of  economic  interests: 

o Giving  a speech  in  CaHfomia.  Transportation,  necessar\-  lodging  and 
subsistence,  free  admission,  refreshments,  and  similar  non-cash 
nominal  benefits  provided  directly  in  connection  uith  an  event  at 
which  you  give  a speech,  participate  in  a panel  or  seminar,  or  provide 
a similar  service.  The  exception  for  meals  is  limited  to  those  pro- 
vided the  day  of  the  event.  2 CCR  § 18950.3. 
o Giving  a speech  outside  of  California.  Necessan-  lodging  and  subsis- 
tence, free  admission,  refreshments,  and  similar  non  cash  nominal 
benefits  provided  directly  in  connection  with  an  event  at  which  you 
give  a speech,  participate  in  a panel  or  seminar,  or  proGde  a similar 
service.  The  exception  for  meals  is  limited  to  tliose  proGded  the  day 
of  the  event.  2 CCR  § 18950.1(a). 

o Travel  paid  for  by  your  governmental  agency.  2 CCR  § 18950.1(d). 
o Reimbursement  for  travel  by  a 501(c)(3)  nonprofit  organization  for 
which  you  provide  equal  or  greater  consideration. 

The  following  ttqies  of  travel  are  not  subject  to  the  gift  limit  but  must  be  reported  on  a 
statement  of  economic  interests.  Unlike  pavments  for  travel  that  need  not  be  reported. 
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these  payments  may  disqualify  the  public  official  from  participating  in  a future  decision 
affecting  the  source  of  the  travel. 

o Giving  a speech  in  the  United  States  outside  of  California.  Travel 
within  the  United  States  in  connection  with  an  event  at  which  you 
give  a speech,  lodging,  and  subsistence  limited  to  the  day  immediately 
preceding,  the  day  of,  and  the  day  immediately  following  the  speech, 
panel  or  similar  service.  2 CCR  § 18950.1(a). 

o Travel  in  connection  with  a bona  fide  business.  Travel  payments 
made  in  connection  with  a business,  trade  or  profession  are  consid- 
ered salary  or  wages  and  should  be  reported  as  income  received.  2 
CCR  § 189501. (e). 

o Some  travel  not  in  connection  with  a speech.  Travel  not  in  connec- 
tion with  a speech,  but  reasonably  related  to  a legislative,  governmen- 
tal, or  public  poHcy  purpose  and  provided  by  either  a government,  an 
educational  institution,  a 501(c)(3)  nonprofit  organization,  or  a for- 
eign organization  that  satisfies  the  requirements  for  501(c)(3)  status. 
2 CCR  § 189501. (b). 

b.  Constitutional  Prohibition  On  Travel  Discounts  For  Officers 

Article  XII,  section  7 of  the  California  Constitution  prohibits  public  officers  (but  not 
employees)  from  accepting  free  passes  or  discounts  from  transportation  companies. 
This  prohibition  does  not  apply  to  a public  officer’s  receipt  of  “frequent-flyer”  miles 
earned  without  regard  to  official  status. 


5.  Loans 

Personal  loans  received  by  elected  and  appointed  officials  are  subject  to  restrictions  and,  in 
some  circumstances,  a personal  loan  that  is  not  being  repaid  or  is  being  repaid  below  certain 
amounts,  may  become  a gift  to  the  official  who  received  it. 


a.  Limits  On  Loans  From  Agency  Officials,  Consultants  And 
Contractors 

Elected  officials  and  officials  specified  in  Section  87200  may  not  receive  a personal  loan 
that  exceeds  $250  from  an  officer,  employee,  member,  or  consultant  of  their  government 
agency  or  an  agency  over  which  their  agency  exercises  direction  and  control.  In  addition, 
such  officials  may  not  receive  a personal  loan  that  exceeds  $250  at  any  time  from  any  in- 
dividual or  entity  that  has  a contract  with  their  government  agency  or  an  agency  over 
which  their  agency  exercises  direction  and  control.  Govt.  Code  §§  87460-87462. 
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b.  Restriction  On  Loan  Terms 

Elected  officials  may  not  receive  a personal  loan  of  $500  or  more  unless  the  loan  is  made 
in  writing  and  clearly  states  the  terms  of  the  loan.  The  loan  document  must  include  the 
names  of  the  parties  to  die  loan  agreement,  as  well  as  the  date,  amount,  interest  rate,  and 
term  of  the  loan.  The  loan  document  must  also  include  the  date  or  dates  when  pay- 
ments are  due  and  the  amount  of  the  payments.  Govt.  Code  § 87461. 

i.  Exceptions. 

The  following  loans  are  not  subject  to  these  limits  and  documentation  requirements; 

o loans  from  banks  or  other  financial  institutions  made  in  the  normal 
course  of  business  on  terms  available  to  members  of  the  public  veith- 
out  regard  to  official  status; 

o loans  received  by  an  elected  officer’s  or  candidate’s  campaign  com- 
mittee; 

o loans  received  from  vour  spouse,  child,  parent,  grandparent,  grand- 
child, brother,  sister,  parent-in-law,  brother-in-law,  sister-in-law, 
nephew,  niece,  aunt,  uncle,  or  first  cousin,  or  the  spouse  of  anv  such 
person  unless  he  or  she  is  acting  as  an  agent  or  intermedian-  for  an- 
other person  not  covered  by  this  exemption; 

o loans  made  or  offered  in  writing  prior  to  Januan'  1,  1998.  Id. 

c.  Loans  As  Gifts 

A personal  loan  received  by  any  public  official,  including  any  designated  employee,  may- 
become  a gift  and  be  subject  to  gift  reporting  and  gift  limitations: 

i.  Loan  With  Defined  Repayment  Date 

If  the  loan  has  a defined  date  or  dates  for  repay-ment  and  has  not  been  repaid,  the 

loan  will  become  a gift  when  the  statute  of  limitations  for  filing  an  action  for  default 

has  expired. 

ii.  Loan  Without  A Defined  Repayment  Date 

If  the  loan  has  not  defined  date  or  dates  for  repa^*ment,  the  loan  u-ill  become  a gift  if 

it  remains  unpaid  when  one  y^ear  has  elapsed  from  the  later  of: 

o The  date  the  loan  was  made; 

o the  date  the  last  pay-ment  of  $100  or  more  was  made  on  the  loan;  or 

o the  date  upon  which  the  official  has  made  payments  aggregating  dur- 
ing the  previous  12  months. 

uL  Exceptions 

The  following  loans  will  not  become  gifts  to  an  official; 

o a loan  made  to  an  elected  officer’s  or  candidate’s  campaign  commit- 
tee; 


Part  Two:  Confucts  of  Interest,  Financial  Disclosure  & Go\'ernmental  Ethics  Lavi-s 


53 


o a loan  described  above  on  which  the  creditor  has  taken  reasonable 
action  to  collect  the  balance  due; 

o a loan  described  above  on  which  the  creditor,  based  on  reasonable 
business  considerations,  has  not  undertaken  collection  action.  How- 
ever, except  in  a criminal  action,  the  creditor  has  the  burden  of  prov- 
ing that  the  decision  not  to  take  collection  action  was  based  on  rea- 
sonable business  considerations; 

O a loan  made  to  an  official  who  has  filed  for  bankruptcy  and  the  loan 
is  ultimately  discharged  in  bankruptcy; 
o a loan  that  would  not  be  considered  a gift,  such  as  a loan  from  a fam- 
ily member.  Govt.  Code  § 87462. 


B.  Gifts  To  The  City 

Sometimes  gifts  are  provided  to  City  Departments  or  Agencies.  The  City  imposes  a number  of 
requirements  on  the  acceptance  of  gifts  by  departments.  In  addition,  departments  should  follow 
state  law  guidelines  on  acceptance  of  gifts  by  agencies  to  ensure  that  gifts  to  the  City  are  not  at- 
tributed to  individual  public  officials,  who  are  subject  to  gift  limits. 

1.  Departments  May  Accept  Gifts  Of  Up  To  $10,000 

Departments  are  authorized  to  accept  gifts  up  to  $10,000  in  value.  AH  such  gifts  must 
promptly  be  reported  to  the  Controller.  For  gifts  in  excess  of  this  amount,  the  Board  of  Su- 
pervisors must  accept  the  gift.  Admin.  Code  § 10.100-305.  Departments  must  report  annu- 
ally to  the  Board  of  Supervisors  on  the  receipt  and  disposition  of  any  gifts  given  to  the  de- 
partment. Id. 

2.  Gifts  Over  $100  Must  Be  Reported 

The  Sunshine  Ordinance  requires  that  gifts  to  an  agency  to  carry  out  any  City  function  and 
in  excess  of  $100  in  value  must  be  reported  on  the  Department’s  Web  page  and  be  disclosed 
in  a pubUc  record.  Admin.  Code  § 67.29-6.  The  report  must  include  the  donor’s  name,  ad- 
dress, and  telephone  number,  the  value  of  the  gift  and  any  financial  interest  the  donor  has 
involving  the  City  and  County  of  San  Francisco.  A sample  form  for  disclosure  of  this  in- 
formation is  included  in  the  Appendix  to  this  volume. 

3.  State  Law  Regulations  On  Gifts  To  Government  Agencies 

Under  the  CaHfomia  Political  Reform  Act,  most  public  officials  are  prohibited  from  accept- 
ing  gifts  in  excess  of  $360  from  a single  source  in  a calendar  year.  In  order  to  avoid  gifts  to  a 
government  being  attributed  to  the  public  officials  who  may  benefit  from  the  gift,  tlie  Fair 
Political  Practices  Commission  has  issued  a regulation  for  reporting  gifts  to  the  government. 
If  a department  complies  with  this  reporting  requirement,  the  gift  will  be  presumed  to  be  a 
gift  to  the  department  and  not  to  the  public  officials  who  may  benefit  from  it. 

Under  the  gift  to  a government  regulation,  the  department  must: 
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O receive  and  control  the  use  of  tlie  gift; 
o use  the  gift  for  official  agency  business  onlv; 

o determine,  in  its  sole  discretion,  who  uses  the  gift  - a donor  may 
specif}-  a purpose  for  the  gift,  but  may  not  designate  who  may  use  it; 
o record  the  gift  in  a memo,  which  confirms  the  requirements  listed 
above,  and  also  include  identification  of  the  donor,  the  person  who 
will  be  using  the  gifts,  a description  of  the  official  use  and  the  nature 
and  amount  of  the  gift;  and 

O file  the  memo  with  the  department’s  statements  of  economic  inter- 
ests within  30  days  of  receipt  of  the  gift.  2 CCR  § 1 89-14.2. 


4.  Gifts  of  Passes  or  Tickets  Given  to  the  Agency 

Gifts  of  passes  or  free  admission  to  a sports  facility,  mo\ie,  parking,  amusement  park  or 
similar  events  or  places  are  gifts  to  the  agency-  and  not  the  official  w^ho  uses  them  if  anv  of 
the  following  apply: 

a.  Ghtin  To  The  Agency 
The  tickets  or  passes  are: 

o given  to  the  agency  for  the  sole  purpose  of  distributing  them  to  offi- 
cials of  the  agency  and  their  spouses  and  immediate  families; 
o the  agency  so  limits  the  use  of  the  tickets  or  passes; 
o the  tickets  or  passes  are  not  earmarked  by  the  donor  for  any  specific 
official  of  the  agency;  and 

o the  agency  retains  a written  public  record  of  the  terms  under  which 
the  tickets  were  accepted  and  distributed  and  to  whom  the  tickets 
were  distributed.  2 CCR  § 18944.1(a). 

b.  PuBUCLY  Owned  Faciuty 

The  tickets  or  passes  are  for  an  event  at  a publicly  owned  facility  under  the  jurisdiction 
of  the  agency  and  neither  the  agency  or  any  official  recei\-ing  or  distributing  the  tickets 
for  the  agency  distributes  the  tickets  or  passes  to  anyone  who  is  not  an  official  of  the 
agency  or  not  the  official’s  spouse  or  immediate  family  member.  2 CCR  § 18944.1(b). 

c.  Part  of  a Contract 

The  tickets  are  distributed  to  the  agency  as  part  of  the  contract  for  the  use  of  the  facility 
and  the  distribution  and  use  of  the  passes  or  tickets  are  regulated  by  an  officially  adopted 
policy  of  the  agency-.  2 CCR  § 18944.1(c). 
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ci  Ceremonial  Function 


The  tickets  or  passes  are  provided  to  an  official  of  the  agency  for  use  by  the  official  and 
his  or  her  spouse  and  immediate  family  because  the  official  has  a ceremonial  role  or 
function  to  perform  on  behalf  of  the  agency.  2 CCR  § 18944.1(e). 

e.  Joint  Powers  Agreement 

The  tickets  are  provided  to  an  agency  or  officials  of  the  agency  for  use  at  an  event  at  a 
publicly  owned  facility  constructed  or  operated  under  a joint  powers  agreement  and  the 
agency  is  a party  to  the  agreement  and  the  distribution  of  the  tickets  is  regulated  by  an 
officially  adopted  policy  of  the  agency.  2 CCR  § 18944.1(e). 


V.  Obligations  of  City  Officers  and  Employees 

In  addition  to  their  responsibilities  to  comply  with  State  and  local  ethics  laws,  local  law  charges  City 
officers  and  employees  with  several  obligations  with  respect  to  enforcement  of  local  ethics  laws. 

A.  Cooperating  and  Assisting  in  Enforcement 
Investigations 

Under  section  3.240  of  the  Campaign  and  Governmental  Conduct  Code,  in  connection  with  an 
investigation  by  the  Ethics  Commission,  District  Attorney,  or  City  Attorney  of  an  alleged  viola- 
tion of  Chapter  2 of  the  Campaign  and  Governmental  Conduct  Code,  City  officers  and  employ- 
ees are: 


O required  to  cooperate  with  and  assist  those  agencies; 
o prohibited  from  providing  false  or  fraudulent  evidence,  documents, 
or  information  to  those  agencies;  and 
o prohibited  from  concealing  from  those  agencies  information  that  is 
material  to  an  investigation. 


B.  Prohibition  on  Filing  False  Charges 

Section  3.238  of  the  Campaign  and  Governmental  Conduct  Code  prohibits  all  persons,  includ- 
ing City  officers  and  employees,  from  knowingly  and  intentionally  filing  with  the  Ethics  Com- 
mission, the  District  Attorney,  or  the  City  Attorney  any  false  charge  alleging  a violation  of  Arti- 
cle III,  Chapter  2 of  the  Campaign  and  Governmental  Conduct  Code. 


C,  Prohibition  on  Aiding  and  Abetting 

Section  3.236  of  the  Campaign  and  Governmental  Conduct  Code  prohibits  any  person,  includ- 
ing City  officers  and  employees,  from  knowingly  and  intentionally  providing  assistance  or  otli- 
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erwise  aiding  and  abetting  any  other  person  in  violating  Chapter  2 of  the  (Campaign  and  (Jov 
emmental  Conduct  Code. 

D.  Protection  of  Whistleblowers 

The  City  maintains  a wliis deblower  complaint  hotline  for  all  individuals,  including  City  officers 
and  employees,  to  report  on  wasteful  or  inefficient  City  government  practices,  misuse  of  public 
funds,  and  improper  acti\dties  of  City  officials,  employees  and  contractors.  WTiisdeblowers  may 
remain  confidential  if  they  wish  to  do  so. 

The  City’s  Whistleblower  complaints  hotline  number  is  (415)  554-CITY.  Individuals  may  also 
file  complaints  online  by  visiting  the  Controller’s  Web  site  at: 
http:/ /www.  sfgov.org/ site/whisdeblower_index.asp?id=28144. 

The  City’s  Whistleblower  Ordinance,  Campaign  and  Governmental  Conduct  Code  section 
4.100,  et.  seq,.  provides  protection  against  any  adverse  emplo}’ment  action  to  City  officers  and 
employees  who  in  good  faith  file  a complaint  with  the  Ethics  Commission,  Controller,  District 
Attorney  or  City  Attorney,  or  a written  complaint  with  the  complainant’s  department,  alleging 
that  a City  officer  or  employee  engaged  in  improper  government  activity  by:  violating  local  cam- 
paign finance,  lobbying,  conflicts  of  interest  or  governmental  ethics  laws,  regulations  or  rules; 
violating  the  CaHfomia  Penal  Code  by  misusing  City  resources;  creating  a specified  and  substan- 
tial danger  to  public  health  or  safety  by  failing  to  perform  duties  required  by  the  officer  or  em- 
ployee’s City  position;  or  abusing  his  or  her  City  position  to  advance  a private  interest,  or  coop- 
erate with  an  investigation  of  such  complaint. 


VI.  Mass  Mailings  at  Public  Expense 

Government  Code  § 89001  provides  that  no  newsletter  or  other  mass  mailing  may  be  sent  at  public 
expense.  A mass  mailing  is  defined  as  more  than  200  substantially  similar  pieces  of  mail.  Goat. 
Code  § 82041.5.  Taken  literally,  the  statute  would  preclude  any  large  mailing  at  public  expense, 
including  many  mailings  essential  to  the  operation  of  government,  such  as  tax  notices,  sample  bal- 
lots, and  meeting  agendas.  To  avoid  this  result,  the  Fair  Political  Practices  Commission  (“FPPC”) 
has  promulgated  regulations  to  clarify  which  mass  mailings  are  permissible  and  -which  are  impermis- 
sible. 


A*  What  Mass  Mailings  Are  Prohibited? 

Under  the  FPPC’s  regulations,  2 Cal.  Code  Regs.  § 18901(a),  a mass  mailing  is  prohibited  only  if 
all  of  the  foIlo-wing  four  requirements  are  met: 


1.  Transmission 

The  item  is  sent  or  delivered  by  any  means  to  the  recipient  at  his  or  her  residence,  place  of 
employment  of  business,  or  post  office  box.  The  FPPC  has  interpreted  tlie  rule  broadly,  to 
apply  to  a range  of  modes  of  transmission,  including  fax  and  personal  delivety  as  well  as 
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postal  delivery.  According  to  the  FPPC,  the  rule  applies  only  to  the  transmission  of  materi- 
als to  the  locations  specified  in  the  rule  — to  a person’s  home,  office,  or  post  office  box. 


2 Reference  To  Elected  Officer 

The  item  sent  either: 

O features  an  elected  officer  affiliated  with  the  agency  which  produces 
or  sends  the  mailing,  or 

o includes  the  name,  officer,  photograph,  or  other  reference  to  an 
elected  officer  affiliated  with  the  agency  which  produces  or  sends  the 
mailing,  and  is  prepared  or  sent  in  cooperation,  consultation,  coordi- 
nation, or  concert  with  the  elected  officer. 

Paid  For  With  Public  Funds 

A mass  mailing  is  sent  at  public  expense  if: 

o (a)  any  of  the  cost  of  distribution  is  paid  for  with  public  moneys;  or 

o (b)  costs  of  design,  production,  and  printing  exceeding  $50  are  paid 
with  public  money,  and  the  design,  production,  or  printing  is  done 
with  the  intent  of  sending  the  item  other  than  as  permitted  by  this 
regulation. 


4.  More  Than  200  Pieces  Sent 

The  mass  mailing  rule  applies  only  to  mailings  of  more  than  200  substantially  similar  items  in 
a single  calendar  month.  Copies  that  are  exempt  under  2 Cal.  Code  Regs.  § 18901(b)  are  not 
counted  towards  the  200  limit.  The  following  materials  are  exempt: 

o Letterhead.  Any  item  in  which  the  elected  official’s  name  appears 
only  in  the  letterhead  or  logotype  of  the  stationeny  forms  (including 
“compliments  of’  cards),  or  envelopes,.  Such  an  item  may  not  in- 
clude the  elected  official’s  picture,  signature,  or  any  other  reference  to 
the  elected  official,  except  as  permitted  by  another  exception.  2 CCR 
§ 18901(b)(1). 

o Press  Releases.  A press  release  sent  to  members  of  the  media.  2 
CCR  § 18901(b)(2). 

o Inter-office  communications.  Materials  sent  in  the  normal  course 
of  business  to  other  governmental  entities  or  officers.  2 CCR 
§ 18901(b)(3). 

o Intra-office  communications.  Materials  sent  in  the  normal  course 
of  business  to  staff  2 CCR  § 18901(b)(4). 
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o Collection  or  payment  of  funds.  Any  item  sent  in  connection  with 
the  pa\Tnent  or  collection  of  funds  if  use  of  die  elected  official’s 
name,  office,  tide,  or  signature  “is  necessaiy  to  the  payment  or  collec- 
tion.” 2 CCR§  18901(b)(5). 

o Essential  to  administration  of  program.  Any  item  sent  by  an 
agency  responsibly  for  administering  a government  program,  or  per- 
sons subject  to  that  program,  where  the  mailing  is  essendal  to  the 
functioning  of  the  program,  the  item  does  not  include  the  elected  of- 
ficial’s photograph,  and  use  of  the  elected  official’s  name,  office,  tide, 
or  signature  is  necessary  to  the  functioning  of  the  program.  2 CCR 
§ 18901(b)(6). 

o Required  by  law.  Any  legal  notice  or  item  sent  as  required  by  law, 
court  order,  or  order  adopted  by  an  administrative  agency  pursuant 
to  die  Administrative  Procedure  Act,  and  in  which  use  of  the  elected 
officer’s  name,  office,  title,  or  signature  is  necessary.  Inclusion  of  an 
elected  officer’s  name  on  a ballot  as  a candidate  for  elective  office, 
and  inclusion  of  an  elected  officer’s  name  on  a ballot  argument,  shall 
be  considered  necessar)-  to  such  a notice  or  other  item.  2 CCR 
§ 18901(b)(7). 

o Directories.  A telephone  directoiyy  organi2ation  chart,  or  similar 
listing  or  roster  which  includes  the  names  of  elected  officers  as  well 
as  other  individuals  in  the  agency  sending  the  mailing,  where  all 
names  are  the  same  t}y>e  si2e,  tvyje  face,  and  U-pe  color  and  no  pho- 
tographs are  included.  2 CCR  § 18901(b)(8). 

o Announcements.  An  announcement  of  a meeting  if; 

■ it  is  sent  to  the  elected  officer’s  constituents  and  concerns  a 
public  meeting  that  is  directly  related  to  the  elected  officer’s 
incumbent  governmental  duties,  which  is  to  be  held  by  the 
elected  officer,  and  which  the  elected  officer  intends  to  at- 
tend, or 

■ it  announces  an  official  agency  event  or  events  for  which  die 
agency  is  providing  use  of  its  facilities  or  staff  or  other  finan- 
cial support. 

The  announcement  may  not  include  the  officer’s  photograph  or  sig- 
nature and  may  include  only  a single  mention  of  the  officer’s  name, 
except  as  permitted  elsewhere  in  this  regulation.  2 CCR 
§ 18901(b)(9). 

o Agendas.  An  agenda  required  to  be  made  available.  2 CCR 
§ 18901  (b)(10). 
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o Business  Card.  A business  catd  which  does  not  contain  the  elected 
officer’s  photograph  or  more  than  one  mention  of  the  elected  offi- 
cer’s name.  2 CCR  § 18901(b)  (11). 

o Materials  sent  in  response  to  unsolicited  requests.  A request  is 
unsolicited  if  it  is  not  requested  or  induced  by  the  elected  office- 
holder or  a third  party  acting  at  the  behest  of  the  officeholder.  2 
CCR  § 18901(c)(4). 


VII.  Penalties  for  Violations  of  Ethics  Laws 

A.  The  Poutical  Reform  Act 

Any  person  who  knowingly  or  willfully  violates  the  Political  Reform  Act  is  guilty  of  a misde- 
meanor, which  is  punishable  by  a fine  of  up  to  $10,000.  Govt.  Code  § 91000.  A violation  of  the 
Act  may  also  result  in  civil  penalties  of  up  to  $5000  and  subject  the  individual  to  discipline  by  the 
official’s  agency.  Govt.  Code  §§  83116,  91005.5,  91003.5.  For  violations  of  the  gift  and  hono- 
raria provisions,  the  Fait  Political  Practices  Commission  may  bring  an  action  to  recover  three 
times  the  amount  of  the  unlawful  gift  or  honoraria.  Govt.  Code  § 89521.  Injunctive  relief  is 
also  available.  If  a court  determines  that  a violation  of  the  Act  occurred,  a court  may  set  aside 
any  official  action  if  it  might  not  otherwise  have  been  taken  or  approved.  Govt.  Code  § 91003. 


B,  Government  Code  Section  1090 

A violation  of  Government  Code  section  1090  may  subject  a person  to  a fine  of  not  more  than 
$1000  or  imprisonment.  In  addition  a person  found  to  have  violated  section  1090  is  forever 
disqualified  from  holding  office  in  the  State.  Govt.  Code  § 1097.  A contract  made  in  violation 
of  section  1090  is  void  and  unenforceable.  Govt.  Code  § 1092. 


C,  San  Francisco  Ethics  Laws 

Knowing  and  willful  violations  of  the  ethics  provisions  of  Chapter  2 of  the  Campaign  and  Gov- 
ernmental Conduct  Code  may  subject  a person  to  criminal  penalties  of  up  to  $10,000  per  viola- 
tion and/or  a year  in  jail.  A violation  of  Chapter  2 also  may  subject  a person  to  civil  or  adminis- 
trative penalties  in  the  amount  of  $5,000  for  each  violation.  C&GC  Code  § 3.242.  Injunctive  re- 
lief is  also  available. 

In  addition  to  these  penalties.  City  officers  are  subject  to  suspension  and  removal  for  official 
misconduct.  Charter  § 15.105.  Any  person  removed  from  office  because  of  official  misconduct 
is  ineligible  for  election  or  appointment  to  City  office  or  emplo}Tnent  for  a period  of  five  years 
after  removal.  Charter  § 1 5 . 1 05  (d) . 
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I,  Introduction 


This  Part  of  the  Good  Government  Legal  Guide  is  intended  to  familiarize  department  heads,  Cin- 
personnel,  and  members  of  Cit}’  boards  and  commissions  with  State  and  local  laws  governing  the 
public’s  right  of  access  to  City  records  and  meetings  conducted  by  City  boards  and  commissions.  It 
is  also  intended  to  be  a reference  for  department  personnel,  commissioners,  and  commission  staff 
members  who  need  practical  answers  to  questions. 

We  address  the  four  major  laws  that  affect  open  government  in  San  Francisco.''’  The  Public  Re- 
cords Act  (Govt.  Code  Section  6250  et  seq?)  is  the  State  law  governing  public  access  to  the  records  of 
State  and  local  agencies.  The  Ralph  M.  Brown  Act  (Go\T.  Code  Section  54950  et  seq)  is  the  State 
law  governing  meetings  of  local  governmental  boards  and  commissions.  The  San  Francisco  Charter 
imposes  additional  requirements  on  the  conduct  of  City  boards,  commissions  and  officials.  Finally, 
the  San  Francisco  Sunshine  Ordinance  (San  Francisco  Administrative  Code  Chapter  67)  imposes 
additional  requirements  affecting  both  the  public’s  access  to  records  and  the  conduct  of  meetings  of 
City  boards  and  commissions.'^  The  Sunshine  Ordinance  refers  to  CiU'  boards,  commissions  and 
most  other  multi-member  policy  making  and  advisoty*  bodies  as  “policy  bodies.” 

In  addition,  we  address  the  pertinent  provisions  of  the  federal  Americans  with  Disabilities  Act  and 
additional  provisions  of  the  San  Francisco  Administrative  Code  as  they  relate  to  public  records  and 
public  meeting  laws. 

Because  the  majority  of  City  agencies,  commissions,  and  boards  must  comply  with  the  Sunshine 
Ordinance,  we  do  not  differentiate  between  it  and  the  State  laws.  ’'^Tiere  State  and  local  laws  differ, 
we  generally  explain  only  the  more  rigorous  standard. 


For  the  convenience  of  the  reader,  this  overview  refers  to  a number  of  stamton,-  provisions.  These  citations  arc  not 
intended  to  be  exhaustive  and  are  not  the  only  sources  of  legal  authorit}'  regarding  public  records  and  open  meeting 
issues.  Court  cases,  opinions  of  the  Attorney  General  and  Cit)'  Attorney,  and  other  sources  of  federal  state  and  local 
law  may  be  relevant  to  a particular  situation.  Please  contact  the  deputv'  cit)'  attorney  adtising  your  department  if  )'ou 
have  questions  regarding  topics  covered  in  this  overview. 

The  Community  College  District,  the  Redevelopment  Agency,  the  San  Francisco  County  Transportation  .\uthority. 
the  San  Francisco  Health  Authority,  the  San  Francisco  Housing  Authority,  the  San  Francisco  In-Home  Suppomvc 
Services  Public  Authority,  the  San  Francisco  Local  Agency  Formation  Commission,  the  San  Francisco  Parking  .\uthor- 
ity,  the  San  Francisco  Unified  School  District,  and  the  Treasure  Island  Development  Authority  arc  separate  legal  entities 
subject  only  to  the  Public  Records  Act,  the  Brown  Act  (or  other  similar  open  meeting  law)  and,  in  some  cases,  other 
State  laws  governing  public  meetings  and  public  records  specific  to  the  agency.  They  arc  not  required  to  follow  the 
Sunshine  Ordinance,  although  some  of  these  agencies  have  chosen  to  follow  some  or  all  of  its  requirements. 
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In  November  2004,  California  voters  adopted  Proposition  59,  an  amendment  to  Article  I,  section  3 
of  the  CaHfomia  Constitution.  Proposition  59  creates  a general  constimtional  right  of  access  to 
public  records  and  meetings.  But  it  also  states  that  it  does  not  repeal  or  nulHfy  existing  stamtory  or 
constimtional  restrictions  on  access  to  public  records  and  meetings  and  does  not  supersede  or  mod- 
ify the  right  of  privacy  recognized  in  the  California  Constimtion.  It  is  unclear  what  impact  Proposi- 
tion 59  will  have  on  access  to  public  records  and  meetings,  particularly  in  San  Francisco,  where  the 
Sunshine  Ordinance  already  provides  for  greater  openness  in  government  than  State  law  requires. 

The  underlying  policy  of  the  public  records  and  open  meeting  laws  is  that  access  to  information 
concerning  the  conduct  of  the  government’s  business  is  a fundamental  right  of  each  citizen.  The 
purpose  of  the  open  meeting  laws  is  to  ensure  that  decisions  made  by  policy  bodies  are  made  openly 
and  with  the  public’s  participation. 

All  policy  body  members  and  department  personnel  are  strongly  encouraged  to  contact  the  Office 
of  the  City  Attorney  whenever  questions  regarding  public  records  or  public  meetings  arise.  Viola- 
tions of  these  laws  are  far  more  Hkely  to  occur  from  ignorance  of  the  law  than  from  deliberate  in- 
tent. Even  unwitting  violations,  however,  are  often  viewed  with  suspicion.  They  invite  criticism  and 
undermine  the  credibility  of  City  departments  and  policy  bodies.  As  described  more  fuUy  in  Section 
V,  there  can  be  substantial  penalties  for  violating  these  laws. 


11.  Public  Records  and  Information  Laws 

The  premise  of  both  the  Public  Records  Act  and  the  Sunshine  Ordinance  is  that  records  in  the 
possession  of  government  generally  are  public  propert}^  Absent  some  specific  and  limited  excep- 
tions, City  agencies  must  make  those  records  available  for  the  public  to  inspect  and/or  copy.  This 
section  wiU  outline  the  disclosure  requirements  and  procedures  mandated  by  the  Public  Records  Act 
and  the  Sunshine  Ordinance. 

A.  What  is  a Public  Record? 

The  Public  Records  Act  defines  a “public  record”  broadly  to  include  “any  writing  containing  in- 
formation relating  to  the  conduct  of  the  public’s  business  prepared,  owned,  used  or  retained  by 
any  state  or  local  agency,  regardless  of  the  physical  form  or  characteristics.”  Govt.  Code 
§ 6252(e).  The  Sunshine  Ordinance  defines  “public  information”  as  the  content  of  “public  re- 
cords” as  defined  in  the  Public  Records  Act.  Admin.  Code  § 67.20(b).  If  a document  meeting 
the  stamtory  definition  is  in  the  possession  of  a City  department  or  agency,  the  document  is  a 
“public  record”  whether  or  not  it  may  be  withheld  from  public  disclosure. 

A “writing”  does  not  have  to  be  in  written  form  to  be  a public  record.  A public  record  may 
consist  of  any  medium  that  contains  encoded  information  in  the  possession  of  a City  depart- 
ment, such  as  a computer  tape,  video  recording,  cassette  recording  or  movie.  Govt.  Code 
§ 6252(f).  Should  there  be  questions  regarding  public  access  to  computer,  video  and  other  me- 
dia, please  consult  the  Office  of  the  City  Attorney. 
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B.  Responding  to  a Public  Records  Request 

The  following  are  guidelines  to  assist  CiU'  officials  in  responding  to  public  record  requests. 

1.  Proper  Request 

A record  request  must  specify*  the  particular  document  or  identifiable  categor)-  of  documents 
sought.  The  law  does  not  give  the  requester  the  right  to  look  through  the  files  of  an  agency. 
A request  may  not  properly  ask  to  inspect  or  receive  copies  of  “all  of  your  records.” 

The  Public  Records  Act  and  Sunshine  Ordinance  do  not  require  a department  to  reply  to  a 
series  of  written  questions  or  interrogatories.  The  department  should,  however,  pro\ide 
documents  to  the  requester  that  are  responsive  to  the  written  questions  if  such  documents 
exist. 

A record  request  need  not  be  in  writing.  The  Sunshine  Ordinance  specifies  that  a request 
may  be  made  orally  or  in  wTiting  by  fax,  postal  deHven-  or  email.  Admin.  Code  § 67.21(b). 
A wrritten  request  also  may  be  delivered  in  person.  A department  is  required  to  honor  oral 
requests  for  records.  The  department  may,  however,  ask  for  a request  in  writing  to  clarih* 
the  request  or  to  facilitate  a complete  response. 

2.  Assistance  to  Requester  to  Identify  Records 

The  Sunshine  Ordinance  requires  City  employees  to  assist  members  of  the  public  in  identifi*- 
ing  the  existence,  form  and  nature  of  records  or  information  maintained  by,  available  to,  or 
in  the  custody  of  the  City.  The  Public  Records  Act  requires  the  Department  to  describe  the 
physical  location  in  which  the  requested  records  exist  and  to  pro\'ide  suggestions  for  over- 
coming any  practical  basis  for  denying  access  to  the  records  or  information  sought.  These 
requirements  are  deemed  satisfied  if  the  Department  is  unable  to  identifi*  the  requested  in- 
formation after  making  a reasonable  effort  to  elicit  additional  clarifiting  information  from  the 
requester  that  will  help  identify  the  record  or  records.  00%^:.  Code  §§  6253.1(a)  and  (b); 
Admin.  Code  § 67.21(c). 

An  individual  may  request  that  a department  pro\ide  information  regarding  the  existence 
and  form  of  records.  The  department  must  provide  the  indi\idual  with  a wiitten  statement 
describing  the  existence,  quantity,  form  and  nature  of  records  relating  to  a particular  subject 
area  within  seven  days  after  receding  the  request.  Admin.  Code  § 67.21(c). 

The  City’s  general  duty  to  assist  the  requester  does  not  entitle  a department  to  require  the 
requester  to  state  his  or  her  reason  for  making  the  request  or  the  use  to  which  the  record  will 
be  put.  Departments  should  not  routinely  make  such  inquiries.  In  some  instances,  particu- 
larly where  the  scope  of  the  request  is  ven-  broad  or  unclear,  it  may  be  appropriate  to  inquire 
as  to  the  objectives  of  the  requester  wLere  the  inqum'  would  enable  the  department  to  iden- 
tify the  records  and  satisfy  the  request.  Admin.  Code  § 67.25(c). 
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3-  Timely  Response 


Both  the  Public  Records  Act  and  the  Sunshine  Ordinance  require  the  City  to  respond  to  a 
record  request  prompdy. 

a.  Standard  Requests 

Unless  made  as  an  “Immediate  Disclosure  Request”  (see  direcdy  below),  a department 
must  respond  to  a request  to  inspect  or  copy  records  within  ten  calendar  days.  In  “un- 
usual circumstances,”  however,  an  agency  may  have  up  to  fourteen  additional  calendar 
days  to  respond.  The  head  of  the  agency  or  her  designee  must  inform  the  requester  in 
writing  of  the  extension  within  the  initial  ten-day  period.  The  notice  must  set  forth  the 
reasons  for  the  extension  and  the  date  on  which  a response  wiU  be  made.  Govt.  Code 
§ 6253(c). 

“Unusual  circumstances”  permitting  the  extension  are  limited  to  the  need  to:  (a)  search 
for  and  collect  the  requested  records  from  facilities  separate  from  the  office  processing 
the  request;  (b)  search  for,  collect,  and  appropriately  examine  a voluminous  amount  of 
separate  and  distinct  records  included  in  a single  request;  (c)  consult  with  another  com- 
ponent of  the  agency  or  with  another  agency  that  has  a substantial  interest  in  the  re- 
sponse to  the  request,  and,  with  respect  to  electronic  information,  (d)  compile  data,  write 
programming  language  or  a computer  program,  or  constmct  a computer  report  to  ex- 
tract data..  Govt.  Code  § 6253(c). 

Although  departments  have  ten  days  to  respond,  departments  should  respond  as 
promptly  as  is  reasonably  possible.  Admin.  Code  § 67.21(a). 

b.  Immediate  Disclosure  Requests 

The  Sunshine  Ordinance  requires  a faster  response  for  “Immediate  Disclosure  Re- 
quests.” This  timeHne  applies  only  if  the  request  is  in  writing  and  the  words  “Immediate 
Disclosure  Request”  are  placed  across  the  top  of  the  request  and  on  the  envelope,  sub- 
ject line  or  cover  sheet  in  or  with  which  the  request  is  transmitted.  Such  requests  must 
be  satisfied  no  later  than  the  close  of  business  the  next  day.  The  department  should  re- 
spond to  the  requester  within  that  time  period  by  fax  or  email,  if  the  requester  has  pro- 
vided that  information  to  the  department.  If  the  requester  has  provided  a postal  address 
only,  mailing  the  response  within  the  time  period  satisfies  the  requirement  of  the  Sun- 
shine Ordinance.  Admin.  Code  § 67.25(a). 

A department  may  invoke  the  extension  of  no  more  than  fourteen  calendar  days  to  re- 
spond to  “immediate  disclosure  requests,”  but  only  on  the  following  grounds:  (a)  the  vo- 
liominous  nature  of  the  information  requested;  (b)  its  location  in  a remote  storage  facilip-; 
and/ or  (c)  the  need  to  consult  with  another  interested  department.  Further,  the  provi- 
sion of  the  Public  Records  Act  permitting  an  extension  to  compile  electronic  data,  write 
programming  language  or  a computer  program,  or  construct  a computer  report  to  ex- 
tract data,  would  apply.  If  the  City  is  invoking  the  fourteen-day  extension,  the  Cip-  must 
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notdf\'  the  requester  by  the  close  of  business  on  the  business  clay  follcmnng  the  rcc|ucst. 
Govt.  Code  § 6253(c);  Adinin.  Code  § 67.25(b). 


c.  Duty  to  Produce  Records  Incrementally  When  Ri:quested 

The  Sunshine  Ordinance  requires  a department  to  produce  records  as  soon  as  possible 
on  an  incremental  or  “rolling”  basis,  when  so  requested.  Therefore,  even  when  a de- 
partment has  additional  time  to  respond  and  is  collecting  a large  quantit)-  of  records,  if 
requested,  a department  must  produce  records  as  diey  are  located  and  reedewed  rather 
than  waiting  until  all  potentially  responsive  documents  have  been  reviewed  and  collected. 
Admin.  Code  § 67.25(d).  This  rule  may  not  apply  when,  because  of  the  relationship  be- 
tween two  documents,  review  of  the  first  document  is  not  complete  until  re\’iew  of  the 
second  document  has  been  completed. 


4,  Proper  Response 

Within  the  original  or  extended  time  period,  the  department  must  either  (a)  locate  and  dis- 
close the  document;  (b)  inform  the  requester  in  writing  that  it  has  no  document  responsive 
to  the  request;  or  (c)  inform  the  requester  in  writing  that  the  record  exists,  that  it  is  exempt 
from  disclosure,  and  of  the  legal  and  factual  grounds  for  the  exemption.  Go\'t.  Code  § 6253; 
Admin.  Code  §§  67.21(b),  67.27.  When  a responding  department  withholds,  the  Cip'  has  no 
dup"  to  create  a privilege  log  identifiing  the  withheld  records.  A record  may  be  partially  ex- 
empt from  disclosure,  in  which  case  the  department  must  inform  the  requester  in  writing  of 
the  legal  and  factual  grounds  for  the  partial  exemption. 

It  is  unlawful  for  a department  to  simply  refuse  to  respond  to  a request  for  documents. 
Failure  to  respond  could  be  deemed  official  misconduct  and  subject  the  employee  to  disci- 
pline. In  addition,  it  could  lead  to  a legal  action  in  which  the  requester  could  recover  attor- 
neys’ fees  against  the  City. 

Although  the  department  must  respond  in  a timely  fashion  to  a public  records  request,  tire 
right  to  inspect  a public  record  does  not  include  the  right  to  demand  that  a department  cease 
its  operations  to  respond  to  a request  for  a large  number  of  documents.  The  response  to  the 
request  must  be  reasonable  in  light  of  all  the  circumstances.  Often  a phone  call  may  assist 
the  requester  in  narrowing  the  request.  If,  for  example,  the  request  encompasses  numerous 
documents,  a department  need  not  put  the  rest  of  its  work  aside  to  respond  to  the  request. 
Instead,  it  may  afford  the  requester  access  to  documents  in  an  incremental  fashion  by  pro- 
viding the  requester  access  to  documents  for  a specified  amount  of  time  each  day.  The  de- 


**  Administrative  Code  section  67.25(b)  permits  “an  extension  of  10  days  as  provided  in  Government  Code  Section 
6456.1 — ” The  reference  to  section  6456.1  is  a mistaken  reference  to  section  6256.1,  which  addressed  extensions  of 
time  to  respond  to  public  records  requests.  Effective  January  1,  1999,  the  Legislature  repealed  Government  Code  section 
6256.1  and  added  Government  Code  Section  6253(c).  Section  6253(c)  contains  the  text  of  former  section  6256.1,  mth 
one  amendment.  Former  section  6256.1  permitted  an  extension  of  not  more  than  “10  working  days”;  section  6253(c) 
permits  an  extension  of  not  more  than  “14  days.”  The  apparent  mtent  of  the  Sunshine  C3rdinance  was  to  permit  the 
same  extension  afforded  by  State  law.  Accordingly,  we  have  concluded  that  a department  may  extend  its  time  to  re- 
spond for  14  additional  calendar  days.  As  a practical  matter,  the  difference  between  10  working  days  and  14  calendar 
days  is  likely  to  be  minimal. 
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paftment  may  oversee  the  inspection  of  records  in  a file  to  ensure  that  the  requester  does 
not  disturb  the  file. 

If  the  department  has  no  record(s)  responsive  to  the  specific  request,  the  department  has  no 
duty  to  create  or  recreate  one.  The  Sunshine  Ordinance  requires  the  City  to  make  informa- 
tion available  to  a member  of  the  public  in  any  form  requested  so  long  as  the  information  is 
available  to  or  easily  generated  by  the  department  in  that  form,  including  disk,  tape,  print-out 
or  on  a computer  monitor.  Admin.  Code  § 67.21(1).  Under  the  Sunshine  Ordinance,  with 
limited  exceptions,  a department  does  not  have  to  reprogram  a computer,  change  the  format 
of  existing  documents,  or  create  a document  not  already  in  existence.  Admin.  Code 
§67.21(1). 

However,  the  Public  Records  Act  has  been  amended  to  provide  additional  requirements  per- 
taining to  information  constituting  an  identifiable  public  record  that  is  in  an  electronic  for- 
mat. Govt.  Code  § 6253.9.  A department  must  make  the  information  available  in  any  elec- 
tronic format  in  which  it  holds  the  information;  further,  a department  must  make  a copy  of 
an  electronic  record  available  in  the  format  requested  if  it  has  used  that  format  to  create  cop- 
ies for  its  own  use  or  for  other  agencies.  These  provisions  do  not  require  a department  to 
reconstmct  a record  in  an  electronic  format  if  the  record  is  no  longer  available  electronically. 
The  cost  of  duplication  is  limited  to  the  direct  cost  of  producing  a copy  of  the  record  in  an 
electronic  format.  But  the  requester  bears  the  additional  cost  of  producing  a copy  of  the  re- 
cord, including  the  cost  of  constructing  the  record  and  of  programming  and  computer  ser- 
vices necessary  to  produce  a copy,  if  (1)  the  department  is  required  to  produce  a copy  but 
the  record  is  ordinarily  produced  only  at  otherwise  regularly  scheduled  intervals  or  (2)  the 
request  would  require  data  compilation,  extraction,  or  programming  to  produce  the  record. 

In  addition,  a department  is  not  required  to  produce  a record  in  the  electronic  format  in 
which  it  holds  the  record  if  its  release  would  jeopardixe  or  compromise  the  security  or  integ- 
rity of  the  original  record  or  of  any  proprietary  software  in  which  it  is  maintained. 

The  department  must  provide  the  requester  with  information  about  records  that  exist  that 
are  similar  to  or  contain  some  of  the  information  that  is  requested  and  provide  those  records 
if  the  requester  so  desires.  The  department  must  inform  the  requester  if  another  depart- 
ment or  City  employee  possesses  records  responsive  to  the  request.  Admin.  Code 
§§  67.25(c)  and  67.27(d). 

5,  Fees 

a.  No  Fees  for  Records  Search 

The  department  may  not  charge  any  fees  to  cover  the  time  and  costs  incurred  in  search- 
ing for,  locating  or  collecting  records  to  respond  to  a public  records  request.  Admin. 
Code  § 67.26. 
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b.  No  Fees  for  Redacting  Exempt  Information 

The  department  may  not  charge  a fee  to  cover  the  time  and  costs  uicurrcd  in  redacting 
exempt  information  from  a record  to  be  disclosed  in  response  to  a public  records  re- 
quest. Admin.  Code  § 67.26. 


c.  No  Fees  for  Inspecting  Records 

The  department  mav  not  charge  any  fees  for  a requester  to  inspect  records.  Admin. 
Code  § 67.28(a).  In  some  circumstances,  a department  mav  choose  to  have  staff  sit  with 
the  requester  while  he  or  she  inspects  records.  The  department  may  not  charge  a fee  for 
this  use  of  staff  time. 

d.  Fees  FOR  Copies 

The  department  may  charge  a fee  for  the  duplication  and  mailing  of  copies  of  records. 
For  routinely  produced  documents,  such  as  copies  of  an  agenda,  the  Sunshine  Ordinance 
allows  the  City  to  charge  \(t  per  page,  plus  postage.  For  documents  assembled  and  cop- 
ied to  the  order  of  the  requester,  a department  may  charge  no  more  than  10c  per  page. 
Admin.  Code  § 67.28  (b),(c).  A department  mav  establish  higher  fees  onlv  if  it  prepares 
and  posts  an  itemked  cost  analysis  establishing  that  the  per  page  direct  cost  exceeds  the 
above  amounts.  Details  regarding  cost  analysis  calculations  mav  be  found  in  the  Sun- 
shine Ordinance.  Admin.  Code  § 67.28(d). 

Where  the  member  of  the  public  requests  a copy  of  a record  on  a medium  other  than 
paper,  the  City  may  charge  for  the  cost  of  the  medium  on  which  the  information  is  du- 
plicated. Admin.  Code  § 67.21^).  A department  mav  charge  up  to  SIO  for  \'ideo  copies 
of  video  recorded  meetings.  Admin.  Code  § 67.28(e).  There  is  no  specific  dollar  limit 
on  the  charge  for  audio  copies  of  audio  recorded  meetings,  but,  as  with  \'ideo  copies  or 
any  other  non-paper  medium,  the  charge  mav  not  exceed  the  cost  of  the  medium  on 
which  the  information  is  duplicated. 


e.  Fees  for  Other  Ser\tces 

A department  may  charge  for  services  other  than  duplicating,  such  as  prodding  certified 
copies  of  documents.  Please  contact  the  Office  of  the  Cit}*  Attorney  if  you  have  ques- 
tions regarding  conflicts  between  fees  authori2ed  by  the  Sunshine  Ordinance  and  fees 
authorized  by  State  law  or  other  ordinances. 

C.  Exemptions  from  Disclosure 

The  Public  Records  Act  pro^tides  that  certain  classes  of  records  are  exempt  from  disclosure.  In 
some  cases,  the  Sunshine  Ordinance  limits  the  Cm*’s  abilip-  to  claim  a State  bw  exemption.  In- 
terpreting these  exemptions  presents  complex  legal  and  factual  questions.  The  burden  is  always 
on  the  department  to  establish  that  its  refusal  to  disclose  a document  is  lawful.  VUien  declining 
to  disclose  a document,  the  department  must  specifi*  the  legal  basis  for  its  refusal.  Admin.  Code 
§ 67.27. 
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This  section  is  intended  generally  to  alert  public  officials  to  the  most  common  exemptions.  It  is 
infeasible  to  list  all  the  exemptions  available  under  State  and  federal  law.  Many  apply  to  special- 
ized t}!pes  of  records.  Some  of  the  more  famiHar  exemptions  stem  from  the  Public  Records  Act 
itself.  Many  exemptions  derived  from  other  State  laws  are  alphabetically  catalogued  at  the  end 
of  the  Public  Records  Act.  Govt.  Code  §§  6276.02-6276.48.  This  alphabetical  list  does  not  in- 
clude all  exemptions.  Govt.  Code  § 6275. 

The  exempt  status  of  a record  generally  means  that  a department  cannot  be  compelled  to  dis- 
close it;  in  many  cases,  the  department  may  stiU  voluntarily  choose  to  do  so.  With  some  excep- 
tions, the  PubHc  Records  Act  generally  does  not  prohibit  the  disclosure  of  exempt  records;  the 
Act  typically  sets  a minimum  right  of  pubHc  access  to  records  that  the  City  must  provide.  How- 
ever, federal  and  State  laws  protect  the  confidentiality  of  certain  records.  For  example,  where 
disclosure  of  information  would  violate  the  right  to  privacy  protected  by  the  CaHfomia  Constitu- 
tion or  a specific  statute  prohibiting  disclosure,  the  City  may  not  disclose  the  information.  (See, 
for  example.  Welfare  and  Institutions  Code  § 10850,  making  confidential  records  that  concern 
individuals  who  receive  certain  public  social  services.)^^ 

If  there  is  a question  whether  a record  or  category  of  records  is  exempt,  the  Office  of  the  City 
Attorney  should  be  consulted  promptly  so  that  the  response  deadline  can  be  met. 

1.  Exempt  from  Disclosure  Under  Other  State  or  Federal  Laws 

Certain  documents  may  be  exempt  because  the  United  States  Constitution,  the  California 
Constitution,  or  other  federal  or  State  laws  prohibit  their  disclosure.  For  example,  certain 
records  may  be  exempt  from  disclosure  because  they  reveal  confidential  or  personal  infor- 
mation regarding  individuals  and  such  disclosure  would  constitute  an  unwarranted  invasion 
of  personal  privacy.  If  disclosure  would  violate  the  federal  or  State  constitution  or  some 
other  federal  or  State  law  prohibiting  the  disclosme  of  the  information,  the  department  may 
not  release  the  document.  Govt.  Code  § 6254(k). 

2.  Personnel,  Medical  or  Similar  Files 

The  department  may  decline  to  disclose  personnel,  medical  or  similar  files,  “the  disclosure  of 
which  would  constitute  an  unwarranted  invasion  of  personal  privacy.”  Go\^.  Code  § 6254(c). 

All  personnel  records,  however,  are  not  automatically  exempt.  For  example,  members  of  the 
public  are  entitled  to  see  records  that  contain  an  employee’s  name,  job  classification,  current 
assignment,  and  actual  wages  earned  including  overtime.  The  City  must  also  disclose  the 
amount,  basis  or  recipient  of  any  performance-based  increase  in  compensation,  benefits 
and/or  bonus  awarded  to  any  employee.  Admin.  Code  § 67.24(c). 


Individual  employees  lack  the  authority  to  disclose  privileged  records.  Such  decisions  must  be  made  by  department 
heads  or  the  policy  body  that  oversees  the  department.  Unauthorized  disclosure  of  a privileged  document  is  official 
misconduct  and  may  subject  the  person  who  made  the  disclosure  to  disciplinart’  action  or  criminal  prosecution,  or  both. 
C&GC  Code  §§  3.228,  3.242. 
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The  Sunsliine  Ordinance  also  mandates  disclosure  of  the  job  p)ool  characteristics  and  cm- 
plo^Tnent  and  education  histories  of  all  job  applicants  who  accepted  employment  uith  the 
Cite.  Admin.  Code  § 67.24(c).  Because  of  employees’  right  to  privacy,  home  addresses, 
telephone  numbers,  social  securit)-  numbers,  ages,  ethnicip-  and  marital  status  should  not  be 
disclosed.  In  addition,  to  the  extent  permitted  by  law,  the  Sunshine  Ordinance  requires  the 
City  to  disclose  records  of  confirmed  misconduct.  Admin.  Code  § 67.24(c)(7). 

Records  containing  medical  information  pose  special  privacy  concerns.  If  your  department 
receives  a public  records  request  for  such  a record,  please  contact  the  Office  of  the  Cin-  At- 
torney for  further  assitance. 

3.  Pending  Litigation 

A department  is  not  required  to  disclose  records  relating  to  and  developed  during  pending 
litigation  to  which  the  City  is  a party,  until  the  pending  litigation  is  finally  adjudicated  or  oth- 
erwise settled.  Govt.  Code  § 6254(b).  However,  claims  filed  against  the  Citt*  must  be  dis- 
closed. Similarly,  the  Sunshine  Ordinance  prohibits  the  Citt'  from  entering  into  confidential 
settlements.  Admin  Code  § 67.12(b)(3).  If  you  receive  a request  to  inspect  records  relating 
to  pending  litigation,  please  contact  the  deputy  city  attorney  handling  the  litigation  immedi- 
ately. 

4.  Attorney-Cuent  Communication 

A department  may  decline  to  disclose  any  attomey-cHent  pri\'ileged  communication  between 
the  department  and  its  attorneys.  Govt.  Code  § 6254(k).  The  Sunshine  Ordinance  requires 
disclosure  of  ad\tice  memoranda  regarding  the  California  Public  Records  Act,  the  Brov^-n 
Act,  the  Political  Reform  Act,  any  “San  Francisco  governmental  ethics  code,”  or  the  Sun- 
shine Ordinance.  At  the  same  time  the  Charter  and  State  law  create  attorney-client  relation- 
ships between  the  City  Attorney  and  City  officials.  Charter  § 6.102.  State  law  makes  com- 
munications betu^een  the  City  Attorney  and  those  officials  pri\'ileged  and  confidential.  EH- 
dence  Code  § 950  et  seq.  There  may  be  cases  where  public  disclosure  of  an  attorney-client 
communication  may  conflict  with  the  Charter  and  State  law.  Requests  for  attorney-client 
communications  should  be  referred  to  the  Office  of  the  Cit\'  Attorney. 

5.  Informants,  Complainants,  and  Whistleblowers 

In  some  circumstances,  the  identity  of  persons  complaining  to  the  Cin*  about  iQegal  acts  mav 
be  shielded  from  pubHc  disclosure.  EHdence  Code  § 1041.  In  addition,  the  identin*  of  whis- 
tleblowers complaining  about  wasteful,  inefficient,  or  improper  actiHties  or  misuse  of  Cir\’ 
funds  by  City  officers  and  employees  may  be  protected  from  disclosure.  Charter  §§  C3.699- 
13  and  FI.  107;  C&GC  Code  § 4.120.  Finally,  the  constitutional  right  to  petition  the  gov- 
ernment for  a redress  of  grievances,  or  to  engage  in  anonymous  protest  speech,  may  in  some 
circumstances  protect  the  identity'  of  persons  complaining  to  Cit}'  officials. 
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6.  Trade  SECRETS 


Under  certain  circumstances,  the  law  protects  trade  secrets  from  disclosure.  Civil  Code 
§§  3426,  3426.7(c);  Evidence  Code  § 1060.  Different  types  of  information,  including  pro- 
prietary financial  data,  may  constitute  a trade  secret. 


Documents  Containing  Exempt  and  Non-Exempt 
Information 

Some  records  contain  both  exempt  and  non-exempt  information.  Under  the  Sunshine  Ordi- 
nance, a department  may  not  withhold  a document  in  its  entirety  unless  all  the  information  in  it 
is  exempt.  The  responding  department  must  redact  the  exempted  material  and  annotate  the  re- 
dacted text  by  referring  to  the  specific  provision  of  the  Public  Records  Act,  Sunshine  Ordinance 
or  other  law  authorixing  the  refusal  to  disclose.  The  department  may  not  charge  the  requester  a 
fee  for  redacting  the  information.  Admin.  Code  § 67.26. 


E.  Sunshine  Ordinance  Limitations  on  Exemptions 

The  Sunshine  Ordinance  limits  the  ability  of  City  departments  to  invoke  certain  exemptions 
available  under  the  Public  Records  Act. 


1.  Interest  in  Non-Disclosure  Outweighs  Interest  in 
Disclosure 

In  addition  to  the  specific  exemptions  enumerated  in  the  Public  Records  Act,  the  Act  pro- 
vides a general  exemption.  This  exemption  allows  the  government  agency  to  refuse  to  dis- 
close records  where,  on  the  facts  of  the  particular  case,  the  public  interest  in  nondisclosure 
clearly  outweighs  the  public  interest  in  disclosure.  The  Sunshine  Ordinance  does  not  permit 
a department  to  decline  to  disclose  documents  under  this  exemption.  Admin.  Code 
§ 67.24(g). 

2.  Deliberative  Process 

Under  the  Public  Records  Act,  an  agency  may  also  decline  to  disclose  documents  under  the 
“deliberative  process  privilege.”  The  deliberative  process  pri\tilege  applies  where  the  agency 
can  demonstrate  that  the  disclosure  of  the  documents  would  discourage  candid  discussion 
within  the  agency  and  tliereby  undermine  the  agency’s  decision  making  process  and  its  ability 
to  perform  its  functions.  The  Sunshine  Ordinance  proliibits  the  City  from  inv^oking  this 
privilege.  Admin.  Code  § 67.24(h). 

F.  Contracts,  Bids,  Requests  for  Proposals 

The  Sunshine  Ordinance  affords  the  public  greater  rights  to  inspect  contracts  and  other  con- 
tract-related materials  than  does  State  law. 
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1 Contracts  Other  than  Sole  Source  Service  Contracts,  Leases 
OR  Permits  and  Franchise  Agreements 

Contracts,  contractors’  bids,  responses  to  requests  for  proposals,  and  all  records  of  commu- 
nications between  departments  and  persons  or  firms  seeking  contracts  must  be  available  for 
public  inspection  immediately  after  a contract  is  awarded.  Departments  may  refuse  to  dis- 
close documents  containing  information  regarding  an  unsuccessful  bidder’s  net  wortli  and 
other  proprietar)"  financial  information.  City  agencies  must  inform  bidders  and  contractors 
that  all  financial  information  provided  by  a successful  contractor  will  be  disclosed  after  the 
contract  is  awarded.  Admin.  Code  § 67.24(e)(1). 

Except  for  sole  source  service  contracts,  certain  leases  or  permits  and  franchise  agreements, 
the  City  may  refuse  to  disclose  draft  versions  of  contracts  during  the  negotiating  process. 
These  drafts  must  be  preserved  and  made  available  for  public  inspection  ten  days  prior  to 
the  presentation  of  the  agreement  to  the  board  or  commission  for  its  approval,  unless  the 
City  can  demonstrate  that  the  public  interest  would  be  “unavoidably  and  substantially” 
harmed  if  the  drafts  were  released.  Admin.  Code  § 67.24(a)(2). 

2.  Sole  Source  Service  Contracts,  Leases  and  Franchise 
Agreements 

Documents  exchanged  and  related  to  the  positions  of  the  parties,  including  drafts,  must  be 
made  available  immediately  to  the  public  upon  request  during  the  course  of  negotiations  for; 
(1)  personal,  professional,  or  other  contractual  services  not  subject  to  a competitive  process 
or  where  such  process  has  arrived  at  a stage  where  there  is  only  one  qualified  responsive 
bidder;  (2)  leases  or  permits  having  total  anticipated  revenue  or  expense  to  the  City  of 
$500,000  or  more  or  a term  of  10  years  or  more;  and  (3)  franchise  agreements.  If  no  records 
of  the  negotiations  are  prepared  or  exchanged  or  the  records  do  not  pro\tide  a meaningful 
representation  of  the  respective  positions,  upon  request,  the  City  Attorney  or  City  represen- 
tative familiar  with  the  negotiations  must  prepare  a written  summart'  of  the  “respective  posi- 
tions” of  the  parties  in  the  negotiations.  The  summaty'  must  be  prepared  within  five  busi- 
ness days  of  the  final  day  of  negotiations  for  the  week.  Admin.  Code  § 67.24(e)(3). 

3.  General  Requirements  that  Apply  to  All  Contracts 
a.  Financial  Data 

The  City  may  withhold  proprietaty’  financial  data  until  the  final  approval  autliority  in  the 
City  awards  the  contract.  The  City  must  make  proprietar}*  financial  information  about 
the  winning  bidder  public  upon  award  of  the  contract,  unless  other  State  or  federal  law 
prohibits  such  disclosure.  Admin.  Code  § 67.24(e).  In  some  cases  (for  example,  under 
the  federal  Transportation  Regulations  for  Disadvantaged  Business  Enterprises),  the  City 
is  prohibited  from  disclosing  the  personal  net  worth  and  related  documents  of  successful 
bidders.  City  departments  must  inform  bidders  and  contractors  that  all  financial  infor- 
mation provided  by  the  successful  contractor  will  be  disclosed  after  the  contract  has 
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been  awarded.  Admin.  Code  § 67.24(e).  Please  contact  the  Office  of  the  City  Attorney 
for  additional  guidance. 

b.  Documents  Relating  to  Formulation  of  Negotiation  Strategy 

The  City  may  withhold  from  disclosure  preliminar}^  drafts,  memoranda,  notes,  and  other 
records  containing  recommendations  relating  to  the  formulation  of  the  City’s  negotiating 
strategy  that  have  not  been  provided  to  a third  party. 


c.  Other  Specific  Exemptions 

A department  is  not  required  to  disclose  contract-related  documents  that  are  protected 
by  federal  or  State  law  or  fall  within  specific  exemptions  permitted  under  the  Public  Re- 
cords Act  and  Sunshine  Ordinance.  For  example,  documents  that  are  protected  by  the 
attorney-client  privilege  or  constitute  attorney  work  product  are  not  subject  to  public 
disclosure. 

cl.  Requests  FOR  Proposals 

The  Sunshine  Ordinance  contains  specific  disclosure  requirements  for  documents  relat- 
ing to  requests  for  proposals  (“RFP”).  After  completion  of  any  review,  evaluation  or 
rating  of  responses  to  an  RFP,  if  requested,  a department  must  disclose  the  names  of 
scorers  and  evaluators,  with  their  individual  ratings,  comments  and  score  sheets,  and 
other  materials  reflecting  the  selection  panel’s  evaluation.  The  department  need  not  dis- 
close responses  to  an  RFP  or  records  of  communications  between  the  department  and 
proposers  until  after  a contract  has  been  awarded.  After  a contract  has  been  awarded, 
the  department  must  also,  if  requested,  disclose  the  net  worth  or  other  proprietaty"  finan- 
cial data  submitted  by  the  person  or  firm  awarded  the  contract,  unless  other  State  or  fed- 
eral law  prohibits  such  disclosure.  Admin.  Code  § 67.24(e)(1).  See  Section  F.l  above  re- 
garding the  non-disclosure  of  proprietaty"  financial  data  of  unsuccessful  bidders.  RFP  se- 
lection panels  continue  to  be  closed  to  the  public. 


G.  Providing  Oral  Information,  Maintaining  a Public 
Review  File  and  Protecting  Employees’  Right  to 
Express  Personal  Opinions 
L Oral  Public  Information 

Under  the  Sunshine  Ordinance,  each  department  head  must  designate  a knowledgeable  per- 
son or  persons  who  can  answer  questions  regarding  departmental  operations,  plans,  policies 
and  positions.  That  person  must  respond  to  inquiries,  provided  that  no  more  than  fifteen 
minutes  is  required  to  obtain  the  information  responsive  to  die  inquity'.  The  department 
head  should  designate  more  than  one  person,  so  that  someone  is  always  available  to  perfomi 
this  duty.  Admin.  Code  § 67.22. 
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2.  Public  Review  File 


The  Sunshine  Ordinance  requires  tire  Clerk  of  the  Board  of  Supervisors  and  the  clerk  or  scc- 
retar}^  of  each  board  and  commission  enumerated  in  the  Charter  to  maintain  a public  review 
file.  The  file  must  be  accessible  to  the  public  during  normal  business  hours.  'ITie  pul)lic  re- 
view file  must  contain  copies  of  communications  that  the  clerk  or  secretan’  has  distributed 
to  or  received  from  a quorum  of  the  board  or  commission  concerning  any  matter  calendared 
by  the  body  within  the  previous  thirty  days  or  likely  to  be  calendared  within  die  next  thirty 
days.  This  requirement  does  not  apply  to  exempt  materials  or  commercial  solicitadons  or 
periodical  prohibitions.  Admin.  Code  § 67.23. 

The  file  must  be  maintained  in  chronological  order  for  communications  sent  or  received  in 
the  immediately  preceding  three  business  days.  After  the  document  has  been  on  file  for  two 
days,  it  may  be  removed  and  placed  in  the  monthly  chronological  file.  The  clerk  need  not 
put  lengthy,  multiple  page  reports  that  are  attached  to  these  communications  in  the  chrono- 
logical file,  as  long  as  the  memorandum  of  transmittal  is  included.  Admin.  Code  § 67.23. 

3.  Employees’  Rights  to  Express  Opinions 

The  Sunshine  Ordinance  addresses  personal  communications  by  City  employees.  It  explic- 
itly states  that  public  employees  have  a right  when  off  duty^  to  express  their  personal  opin- 
ions on  any  matter  of  public  concern.  Of  course,  public  employees  may  not  represent  that 
their  opinions  are  those  of  the  department  or  misrepresent  a department’s  opinion.  In  addi- 
tion, an  employee  has  no  right  to  engage  in  off-duty  speech  that  could  undermine  the  em- 
ployee’s ability  to  do  his  or  her  job  or  the  capacity  of  the  department  to  function.  Admin. 
Code  § 67.22(d).  Before  curtailing  off-duty  speech  activities  of  an  employee,  a department 
representative  must  consult  the  Office  of  the  City  Attorney. 


H»Duty  to  Prepare  Annual  Reports  and  File  with  the 
Public  Library 

The  Charter  provides  that  each  board  and  commission  of  the  City  shall  be  required  by  ordinance 
to  prepare  an  annual  report  describing  its  activities,  and  shall  file  such  report  with  the  Mayor  and 
the  Clerk  of  the  Board  of  Supervisors.  Charter  § 4.103.  Boards,  commissions  or  departments 
that  produce  an  annual  report  must:  (i)  post  the  report  on  the  City’s  Web  site  and  transmit  the 
URL  to  the  Public  Library  within  10  days  of  final  approval,  (ii)  provide  a copy  printed  from  the 
Web  site  upon  request,  and  (iii)  obtain  prior  approval  from  the  Board  of  Supen-tisors  to  expend 
City  funds  to  procure  printing  of  the  report.  Admin.  Code  §§  1.56,  8.16. 


III.  Records  Retention  and  Destruction  Laws 

City,  state  and  federal  laws  contain  many  provisions  relating  to  the  retention  and  destruction  of 
records.  Some  of  the  most  important  requirements  are  summarized  below.  Department  heads 
should  familiarize  themselves  with  the  requirements  contained  ia  Chapter  8 of  the  San  Francisco 
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Administtative  Code  and  the  Sunshine  Ordinance,  as  well  as  rules  relating  to  particular  documents  in 
the  department’s  possession. 

The  purpose  of  the  records  classification  and  retention  law  is  to  ensure  that  important  records  are 
preserved  in  an  orderly  fashion.  Proper  retention  of  records  is  necessan^  to  ensure  that  the  legal  and 
financial  rights  of  the  City  and  its  residents  are  protected.  In  addition,  a carefully  considered  policy 
obviates  the  need  of  a department  to  retain  unnecessary  paper.  Accordingly,  each  department  head 
must  develop  a written  policy  specifically  outlining  which  records  must  be  maintained  and  for  how 
long. 


A Duties  for  Department  Heads 

The  Sunshine  Ordinance  imposes  certain  duties  on  department  heads. 


1 Maintaining  and  Preserving  Records 

The  Sunshine  Ordinance  requires  the  Mayor  and  aU  department  heads  to  maintain  and  pre- 
serve aU  documents  and  correspondence  in  a professional  and  businesslike  manner.  Admin. 
Code  § 67.29-7(a).  Institution  of  and  compliance  with  a department’s  records  classification 
and  retention  policy  satisfies  this  requirement. 

The  Sunshine  Ordinance  also  provides  that  documents  prepared,  received  or  maintained  by 
the  Office  of  the  Mayor,  elected  officials  or  department  heads  are  the  property  of  San  Fran- 
cisco. The  originals  must  be  retained  in  the  City,  even  after  the  official  leaves  the  office, 
pursuant  to  record  retention  policies.  Admin.  Code  § 67.29-1. 


2.  Department  Head  Calendars 

The  Sunshine  Ordinance  requires  the  Mayor,  City  Attorney  and  department  heads  to  keep 
and  maintain  a daily  calendar.  City  officials  must  record  the  time  and  place  of  each  meeting 
or  event  attended,  excluding  purely  personal  or  social  events  at  which  no  City  business  is 
discussed.  For  meetings  that  are  not  otherwise  publicly  recorded,  the  calendar  must  include 
a general  statement  of  the  issues  discussed.  The  Ordinance  does  not  state  that  the  official 
must  include  on  the  calendar  the  names  of  individuals  attending  the  meeting.  Admin.  Code 
§ 67.29-5.  Calendars  must  be  available  to  any  requester  three  business  days  subsequent  to 
the  calendar  entry  date.  The  official  is  not  required  to  disclose  calendars  in  advance  of  the 
calendar  entry  date.  Admin.  Code  § 67.29-5. 


3.  Maintenance  of  List  of  Sole  Source  Contracts 

The  Sunshine  Ordinance  requires  each  department,  at  the  end  of  each  fiscal  year,  to  pro\tide 
to  the  Board  of  Supervisors  a list  of  aU  sole  source  contracts  the  department  entered  into 
during  the  past  fiscal  year.  The  department  must  make  this  Ust  available  to  the  public. 
Admin.  Code  § 67.24(e)(3). 
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4.  Duty  to  Cooperate  with  City  Administrator  in  Compiling  City 
Index 

The  Sunshine  Ordinance  requires  the  Cit}'  Administrator  to  compile  an  index  that  identifies 
the  t^-pes  of  information  and  documents  the  City’s  departments,  agencies,  boards,  commis- 
sions, and  elected  officials  maintain.  Each  department,  commission,  and  public  official  must 
cooperate  with  the  City  Administrator  to  identiE  the  t)-pes  of  records  it  maintains,  including 
those  documents  created  by  the  entity,  those  documents  it  receives  in  the  ordinan-  course  of 
business  and  the  t^-pes  of  requests  that  it  regularly  receives.  Admin.  Code  § 67.29. 

5.  Duty  TO  Maintain  A Web  Site 

Each  department  must  maintain  a Web  site.  Admin.  Code  § 67.29-2.  Please  see  Section 
IV.C.6  of  this  Part  Three  below,  “Maintaining  a Web  Site,”  for  more  information. 

B.  Records  Defined 

For  the  purpose  of  records  retention,  the  term  “records”  is  defined  more  narrowly  than  in  the 
Public  Records  Act  or  Sunshine  Ordinance.  “Records”  include  any  paper,  book,  photograph, 
film,  sound  recording,  map,  drawing  or  other  document,  or  any  copv  thereof,  made  or  received 
by  the  department  in  connection  with  the  transaction  of  public  business  and  retained  by  the  de- 
partment: (1)  as  evidence  of  the  department’s  acti\tities;  (2)  for  the  information  contained  in  it; 
or  (3)  to  protect  the  legal  or  financial  rights  of  the  City  or  of  persons  directly  affected  by  the  ac- 
tivities of  the  City.  Admin.  Code  § 8.1. 

A number  of  documents  do  not  fall  within  the  definition  of  “records”  for  records  retention  pur- 
poses. These  documents  may  be  destroyed  when  they  are  no  longer  of  use.  Phone  message 
sHps,  notes  of  meetings,  and  research  notes  prepared  for  the  personal  use  of  the  employee  creat- 
ing them  may  be  destroyed  immediately.  E-mail  that  does  not  fall  within  the  definition  of  “re- 
cord” for  purposes  of  records  retention  (see  definition  directly  above)  mav  be  destroved  imme- 
diately. Similarly,  periodicals  or  publications  received  by  a department  that  are  not  of  historical 
significance  may  be  destroyed.  Duplicate  copies  of  documents  mav  be  destroved  pro\ided  that 
the  appropriate  City  department  has  retained  the  original.  Go^n:.  Code  § 34090.7.  With  one  ex- 
ception, drafts  of  documents  that  have  been  superseded  by  later  drafts  or  a final  version  need 
not  be  retained.  Drafts  of  agreements  City  representatives  are  negotiating  with  another  pam* 
that  have  been  exchanged  with  that  part}*  must  be  retained  for  public  re\iew  prior  to  approval  by 
the  department  commission  or  board.  Admin.  Code  § 67.24(a)(2). 

C.  E-Mail 

Any  e-mail  that  is  created  or  received  in  connection  with  the  transaction  of  public  business  and 
which  (1)  the  department  retains  as  evidence  of  the  department’s  acti\ities,  or  (2)  relates  to  the 
legal  or  financial  rights  of  the  City  or  of  persons  directly  affected  bv  the  acti\ities  of  the  City, 
must  be  retained  in  accordance  with  the  department’s  records  retention  schedule.  The  standard 
for  determining  if  e-mail  is  a record  that  must  be  retained  is  identical  to  the  standard  that  applies 
to  any  document.  Go\^.  Code  § 6252(e);  Admin.  Code  § 67.20(b).  If  the  e-mail  must  be  re- 
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tained,  it  should  be  printed  out  and  the  hard  copy  retained  in  the  appropriate  file  unless  the  de- 
partment can  reliably  retain  and  retrieve  the  e-mail  in  electronic  format. 


D.  Classification  of  Records 

AU  documents  falling  within  the  definition  of  “records,”  described  above,  must  be  divided  into 
three  classifications.  Admin.  Code  §§  8.3  and  8.4. 

1.  Current  Records 

Records  that  for  convenience,  ready  reference,  or  other  reason  are  retained  in  the  office 
space  and  equipment  of  the  department  involved. 


2»  Storage  Records 

Records  which  need  not  be  retained  in  the  office  space  and  equipment  of  the  department, 
but  which  must  be,  or  should  be,  prudently  preserved  for  a time  or  permanently  in  the  facili- 
ties of  a records  center. 


Permanent  Records 

Records  required  by  law  to  be  permanently  retained.  Unless  otherwise  required  by  law  or 
regulation,  permanent  records  shall  be  stored  by  microfilming  the  paper  records  or  placing 
them  on  an  optical  imaging  storage  system,  placing  the  original  film  or  tape  in  a State- 
approved  storage  vault  and  delivering  a copy  to  the  department.  The  paper  records  may 
then  be  destroyed. 

In  addition,  each  department  must  designate  its  “Essential  Records”:  records  essential  to  the 
continuity  of  government  and  the  protection  of  rights  and  interests  of  individuals  in  the 
event  of  a major  disaster.  The  public  interest  demands  that  Essential  Records  be  preserved 
against  possible  destruction  by  fire,  earthquake,  flood,  enemy  attack  or  other  cause. 


E.  Retention  and  Destruction  of  Records 

The  department  head  must  prepare  a schedule  for  the  systematic  retention  and  destruction  of  its 
records.  Admin.  Code  § 8.3.  State  law  requires  all  records  subject  to  records  retention  require- 
ments to  be  maintained  for  at  least  2 years.  Govt.  Code  § 34090. 

■ Current  Records  and  Storage  Records  over  5 years  old  may  be  destroyed  if  they  have 
served  their  purpose  and  are  no  longer  required  for  any  public  business  or  otlier  public 
purpose.  However,  records  pertaining  to  financial  matters  may  be  destroyed  only  after 
approval  by  the  Controller;  those  having  legal  significance  only  after  approval  by  tlie  City 
Attorney;  and  payroll  checks,  time  cards  and  related  documents  only  after  approval  by 
the  Retirement  Board.  If  requested  by  the  Retirement  Board,  payroll  checks,  time  cards 
and  related  documents  must  be  delivered  to  the  Retirement  Board  instead  of  being  de- 
stroyed. Admia.  Code  § 8.3. 
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Current  Records  and  Storage  Records  more  than  two  but  less  than  five  years  old 
may  be  destroyed  or  otherwise  disposed  of  under  the  following  conditions:  (1)  if  their 
destruction  will  not  be  detrimental  to  the  Cit}*  and  Count)*  or  defeat  any  public  purpose; 
and  (2)  if  a definitive  description  of  such  records  and  the  retention  period  applicable  to 
them  are  set  forth  in  a records  retention  schedule  that  is  prepared  by  the  department 
head,  approved  by  the  Mayor  or  his  designee  or  the  board  or  commission  concerned, 
and  approved  by  the  Cit)*  Attorney  as  to  records  of  legal  significance,  by  the  Controller 
as  to  records  relating  to  financial  matters,  by  the  Retirement  Board  as  to  time  rolls,  time 
cards,  payroll  checks  and  related  matters.  Admin.  Code  § 8.3. 

Permanent  Records  and  Essential  Records  may  not  be  destroyed.  Paper  records  may 
be  destroyed,  however,  if  the  records  have  been  microfilmed  or  placed  on  an  optical  im- 
aging storage  system.  Admin.  Code  § 8.4.  Under  the  Sunshine  Ordinance,  tapes  of  meet- 
ings of  boards  and  commissions  enumerated  in  the  Charter  must  be  classified  as  perma- 
nent records.  Admin.  Code  § 67.14(b). 


IV.  Public  Meeting  Laws 

A.  Who  is  Subject  to  Public  Meeting  Laws? 

1,  Legislative  or  Policy  Bodies 

The  Brown  Act  applies  to  “legislative  bodies.”  Generally,  the  Brown  Act  defines  a legislative 
body  as  any  local  government  board,  commission,  committee,  whether  permanent  or  tempo- 
rary, decision  making  or  advisor)*,  created  by  charter,  ordinance,  resolution  or  formal  action 
of  a legislative  body.  Govt.  Code  § 54952(b).  The  Sunshine  Ordinance  applies  to  “policy 
bodies.”  ‘ToHcy  bodies”  include  all  of  the  City’s  boards  and  commissions,  any  ad\-isor)* 
body  created  by  the  initiative  of  a board,  commission,  or  other  polio*  body,  any  committee 
of  a policy  body  and  any  advisor)*  board,  commission,  committee  or  council  created  by  fed- 
eral, state  or  local  grant  whose  members  are  appointed  by  Cit)*  officials,  employees,  or  their 
agents.  Committees  consisting  solely  of  City  employees  and/ or  officials  that  are  created  by 
Charter,  ordinance,  resolution  or  formal  action  of  a poHc)*  body  are  policy  bodies  subject  to 
the  provisions  of  the  Brown  Act  and  Sunshine  Ordinance.  Go\*t.  Code  § 54952(b);  Admin. 
Code  § 67.3(d).  In  this  discussion  of  open  meeting  laws,  the  term  “policy  body”  encom- 
passes legislative  bodies  as  well. 

2.  Passive  Meeting  Bodies 

The  Sunshine  Ordinance  goes  beyond  the  Brown  Act  by  requiring  certain  gatherings  that  are 
not  subject  to  the  formal  requirements  of  the  Browm  Act  or  Sunshine  Ordinance  comply 
with  “passive  meeting”  rules. 
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a.  Passive  Meeting  Gathering 


The  following  are  the  t}^es  of  groups  or  gatherings  subject  to  passive  meeting  rules. 
First,  meetings  of  advisory  committees  or  other  multimember  bodies  created  in  writing, 
or  by  the  initiative  of,  or  otherwise  primarily  formed  or  existing  to  serve  as  a non- 
governmental advisor  to  a member  of  a poHcy  body,  the  Mayor,  the  City  Administrator, 
a department  head  or  any  elective  officer  are  subject  to  the  passive  meeting  rules. 
Adrr^.  Code  §§  67.3(c)(1),  (2).  Admin.  Code  § 67.4(a)(5).  Where  a City  official  does 
not  form  such  a committee,  generally  the  committee’s  meetings  with  City  officials  will 
not  be  subject  to  passive  meeting  rules.  In  addition,  the  Sunshine  Ordinance  and  state 
and  federal  law  recogrtbe  privacy  rights  of  individuals  and  entities.  As  a result  there  may 
be  cases  where  the  Ordinance  may  not  be  interpreted  to  require  public  access  to  such 
meetings. 

Second,  social,  recreational  or  ceremonial  occasions  sponsored  or  organized  b}’  or  for  a 
policy  body  to  which  a majority  of  the  body  has  been  invited  are  subject  to  the  passive 
meeting  rules.  Admin.  Code  § 67.3(c)(3). 

Third,  committees  created  by  the  initiative  of  a member  of  a policy  body,  the  Mayor,  or  a 
department  head,  consisting  solely  of  City  employees,  that  are  reviewing,  developing, 
modifying,  or  creating  City  policies  or  procedures  relating  to  public  health,  safety,  or  wel- 
fare or  relating  to  services  for  the  homeless  are  subject  to  the  passive  meeting  provisions. 
Admin.  Code  § 67.3(c)(5).  All  other  committees  consisting  solely  of  City  employees  that 
are  created  by  the  initiative  of  a member  of  a policy  body,  the  Mayor  or  a department 
head  are  not  subject  to  the  passive  meeting  rules.^®  Admin.  Code  § 67.3(c)(4). 

Fourth,  portions  of  meetings  of  the  governing  board  of  an  entity  that  owns,  operates  or 
manages  any  property  in  which  the  City  has  or  will  have  an  ownership  interest  and  on 
which  the  entity  performs  a governmental  function  relating  to  the  furtherance  of  health, 
safety  or  welfare  are  subject  to  the  passive  meeting  rules.  Only  the  portions  of  the  meet- 
ing that  address  any  matter  relating  to  the  property,  the  government-related  acti\tities  on 
the  property,  or  the  performance  under  the  City  contract  or  grant  must  comply  with  the 
passive  meeting  rules.  The  City’s  contract  with  the  entity  must  contain  a pro\dsion  re- 
quiring the  entity  to  comply  with  the  passive  meeting  rules.  In  addition,  the  Sunshine 
Ordinance  requires  that  the  entity’s  records  relating  to  the  government-related  activities 
be  made  available  to  the  public.  Admin.  Code  § 67.4(b). 

b.  Passive  Meeting  Rules 

Under  the  passive  meeting  rules,  the  gatherings  or  meetings  must  be  open  to  the  public. 
Bodies  holding  “passive  meetings”  need  not  formally  notice  such  meetings,  except  on 
the  City’s  Website  whenever  possible.  Nor  must  the  body  prepare  an  agenda.  Upon  re- 
quest, an  agency  must  disclose  the  time,  place,  and  nature  of  the  meeting  and  event,  as 


As  noted  above,  any  committee  of  employees  that  is  formed  by  Charter,  ordinance,  resolution,  or  formal  action  of  a 
policy  body  is  subject  to  the  requirements  of  the  Brown  Act  and  Sunshine  Ordinance. 
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well  as  any  agenda  prepared.  Passive  meeting  bodies  arc  not  required  to  take  public 
comment.  Admin.  Code  § 67.4(a). 


3.  Executive  Officials 

Generally,  neither  the  Brown  Act  nor  the  Sunshine  Ordinance  applies  to  meetings  con- 
ducted by  executive  officials,  even  those  serving  under  boards  and  commissions.  As  de- 
scribed in  Section  VI  below.  Charter  section  16.1 12  may  require  certain  department  heads  to 
hold  public  hearings  when  taking  actions  specified  in  that  section.  Under  certain  circum- 
stances the  passive  meeting  rules  may  apply  to  meetings  attended  by  executive  officials. 


4 Hearing  Officers 

A policy  body  must  be  a multi-member  body.  Thus,  neither  the  Brown  Act  nor  the  Sun- 
shine Ordinance  applies  to  a hearing  conducted  by  an  individual  hearing  officer,  even  if  the 
hearing  officer  is  performing  a function  for  a board  or  commission. 

5.  Private  Entities 

In  certain  circumstances,  private  entities  that  engage  in  the  City’s  business  or  contract  uith 
the  City  may  be  required  to  permit  the  public  access  to  its  meetings.  Please  see  Section  IX 
for  more  information. 

B.  What  is  a Meeting? 

The  Brown  Act  and  Sunshine  Ordinance  apply  to  all  “meetings”  of  policy  bodies.  With  limited 
exceptions,  under  the  more  expansive  language  of  the  Sunshine  Ordinance,  a meeting  occurs 
whenever  a majority  of  the  members  of  a policy  body  come  together  at  the  same  time  and  the 
same  place.  Admin.  Code  § 67.3(b)(1).  (A  meeting  may  also  occur  even  if  a majority  of  the 
members  do  not  come  together  at  the  same  time  or  place.  See  “Seriatim  Meetings“  below.)  A 
meeting  occurs  even  if  no  action  is  taken.  The  Brown  Act  and  Sunshine  Ordinance  protect  the 
public’s  right  to  observe  and  participate  in  the  meetings  of  a policy  body  even  when  the  policy 
body  is  only  gathering  information  or  discussing  an  issue. 

The  Sunshine  Ordinance’s  expansive  definition  of  a meeting  should  not  be  construed  so  literally 
as  to  yield  absurd  results.  For  example,  during  a recess  of  a meeting  of  a three-member  commit- 
tee, there  is  no  unlawful  “meeting”  if  two  of  the  committee  members  happen  to  find  themselves 
in  the  same  elevator,  provided  they  do  not  then  discuss  committee  business. 

1,  “Non-Meetings” 

There  are  limited  instances  where  a majority  of  a policy  body  may  be  present  at  an  event, 
without  their  attendance  constituting  a meeting  of  the  policy  body.  As  long  as  the  members 
refrain  from  using  the  occasion  to  collectively  discuss  the  topic  of  the  gathering  or  other 
business,  a majority  of  members  of  a policy  body  may  attend  the  following  events  without 
their  attendance  constituting  a quorum:  (1)  a regional,  statewide  or  national  conference;  (2)  a 
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meeting  orgam2ed  to  address  a topic  of  local  community  concern  and  open  to  the  public; 
and  (3)  an  open  and  noticed  meeting  of  a standing  committee  of  the  policy  body,  provided 
that  the  members  of  the  poHcy  body  who  are  not  members  of  the  committee  attend  as  ob- 
servers. 


2.  Retreats 

Commissioners  often  wonder  whether  they  may  go  on  a retreat  simply  to  get  to  know  one 
another  and  share  common  concerns  regarding  their  duties  as  members  of  a particular 
commission.  Any  poHcy  body,  including  a commission,  may  hold  a retreat.  A retreat  is  a 
meeting  and  may  not  be  conducted  without  notice,  an  agenda,  and  an  opportunity  for  the 
public  to  attend  and  comment.  Except  for  extremely  limited  circumstances,  retreats,  like 
meetings  generally,  must  be  held  in  San  Francisco. 


Site  Visits 

A poHcy  body  may  visit  or  tour  a site  in  the  exercise  of  its  duties.  A site  visit  is  a meeting 
and  may  not  be  conducted  without  notice,  an  agenda,  and  an  opportunity  for  the  pubHc  to 
attend  and  comment.  Further,  it  is  a special  meeting  held  at  a location  other  than  the  body’s 
regular  meeting  place,  so  15  days’  notice  is  required.  Admin.  Code  § 67.6(f).  For  some  site 
visits,  particularly  if  the  property  to  be  visited  is  outside  San  Francisco,  compliance  with  pub- 
Hc meeting  requirements  can  be  especiaUy  chaUenging. 

4 Social  Occasions 

Under  the  Brown  Act,  a purely  social,  ceremonial,  or  recreational  gathering  of  a majority  of 
members  of  a poHcy  body  is  not  a meeting  provided  that  the  members  refrain  from  discuss- 
ing any  business.  Certain  social  gatherings,  however,  are  subject  to  the  Sunshine  Ordinance. 
The  Sunshine  Ordinance  provides  that  a “meal  gathering”  of  a poHcy  body  before,  during  or 
after  a meeting  is  considered  to  be  part  of  that  meeting.  Thus,  such  a gathering  is  subject  to 
aU  of  the  appHcable  notice  and  agenda  provisions  of  the  Sunshine  Ordinance.  The  pubHc 
must  be  permitted  to  hear  and  observe  the  discussion  of  the  members.  In  addition,  the 
“meal  meeting”  may  not  be  conducted  in  restaurants  or  other  accommodations  that  require 
a payment  to  gain  access.  Admin.  Code  § 67.3(b)(4)(C). 

In  addition,  as  noted  above,  social,  recreational  or  ceremonial  occasions  sponsored  or  organ- 
ixed  by  or  for  a poHcy  body  are  subject  to  the  passive  meeting  provisions  of  the  Sunshine 
Ordinance. 


5.  Meetings  By  Teleconferencing  Not  Permitted 

“Teleconference”  means  a meeting  of  a poHcy  body,  the  members  of  which  are  in  more  than 
one  location,  connected  by  electronic  means,  through  either  audio  or  \’ideo,  or  both.  . Un- 
der the  Brown  Act,  poHcy  bodies  may  meet  by  teleconferencing,  subject  to  the  requirements, 
among  others,  that  the  agenda  be  posted  at  aU  teleconference  locations  and  that  aU  such  lo- 
cations be  accessible  to  the  pubHc.  Govt.  Code  § 54953(b).  But  the  City  Charter  requires 


80 


Part  Three:  Overview  of  Public  Records  & Public  Meetings  Laws 


die  physical  presence  of  die  members  at  the  meeting  site.  Charter  § 4.104.  44icrcfore,  policy 
bodies  may  not  meet  by  teleconference. 


6,  Seriatim  Meetings 

Even  if  a majority  of  the  members  of  a policy  body  are  not  present  in  one  place  at  one  time, 
an  unlawful  meeting  may  take  place.  Govt.  Code  § 54952.2(b);  Admin.  Code  § 67. 3 (b)(2) (3). 
The  Attorney  General  has  referred  to  a series  of  communications  outside  a noticed  public 
meeting,  each  of  which  involves  less  than  a majority  of  the  members  but  which,  taken  as  a 
whole,  involves  a quorum  of  the  body,  as  a “seriatim  meeting.”  A seriatim  meeting  is  unlaw- 
ful, because  it  denies  the  public  access  to  the  information  presented  to  the  policy  body  and 
denies  public  participation  in  the  decision  making  process.  Unlawful  meetings  can  occur  by 
fax,  e-mail,  and  telephone  or  through  an  intermediar}".  For  example,  an  unlawful  meeting 
may  occur  when  one  member  telephones  a majority  of  the  members  to  discuss  a departmen- 
tal action.  An  unlawful  meeting  also  occurs  when  staff  telephones  a majority  of  the  mem- 
bers to  obtain  there  approval  of  a departmental  action. 

Thus,  just  as  a majority  of  the  members  of  a policy  body  may  not  meet  in  person  outside  of 
a noticed  and  public  meeting  to  discuss  an  item  of  business,  a majority  may  not  communi- 
cate by  telephone,  e-mail,  or  through  an  intermediary,  to  develop  a consensus  on  any  item  of 
business. 

Sending  a letter,  fax,  e-mail  or  other  written  communication  regarding  any  item  of  business 
to  a majority  of  members  of  the  policy  body  could  inadvertently  result  in  a seriatim  meeting 
if  that  action  results  in  a majority  of  the  members  of  the  policy  body  negotiating  a consen- 
sus on  the  matter.  Communicating  by  e-mail  is  of  particular  concern  because  the  sender 
cannot  control  the  actions  of  others  in  forwarding  and  responding  to  messages.  E-mail  ex- 
changes can  easily  lead  to  a substantive  discussion  among  a quorum  of  the  policy  body.  We 
recommend  that  a member  of  the  policy  body  who  wishes  to  provide  written  materials  to  a 
quorum  of  the  policy  body  provide  the  materials  to  the  secretar}'  or  clerk  of  the  policy  body 
to  give  to  the  members.  The  secretary  may  then  include  the  materials,  if  appropriate,  in  the 
policy  body’s  agenda  packet  and  public  review  file,  if  the  policy  body  is  required  to  maintain 
one.  Admin.  Code  § 67.23(a). 

1,  Pre-Meetings  And  Post-Meetings 

If  a majority  of  the  members  of  a policy  body  get  together  immediately  before  a scheduled 
meeting  to  review  particular  items  on  the  agenda  or  discuss  an  important  issue  that  arose 
that  day,  or  otherwise  to  discuss  the  business  of  the  body  or  matters  within  its  jurisdiction, 
they  are  conducting  a meeting,  even  though  informally.  Such  a “pre-meeting”  is  unlawful 
because  it  has  not  been  properly  noticed  and  there  is  no  opportunity  for  tire  public  to  attend 
and  comment. 

Similarly,  if,  after  a meeting  has  been  adjourned,  a majority  of  the  members  of  the  police- 
body  discuss  what  happened  at  the  meeting,  for  example,  by  rehashing  the  discussion  of  an 
agenda  item  or  commenting  on  an  action  taken  by  the  body,  they  are  conducting  another 
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meeting.  Such  a “post-meeting”  is  unlawful  because  it  has  not  been  properly  noticed  and 
there  is  no  opportunity  for  the  public  to  attend  and  comment. 

C.  Notice  and  Conduct  of  Meetings 
L Notice  OF  Meetings 
a.  Regular  Meetings 

AH  policy  bodies,  except  advisory  bodies,  must  establish  by  ordinance,  resolution,  mo- 
tion, or  in  there  bylaws,  a time  and  place  for  holding  regular  meetings.  Govt.  Code 
§ 54954(a);  Admin.  Code  § 67.6(a).  If  a regular  meeting  would  otherwise  fall  on  a holi- 
day, it  must  be  held  on  the  next  business  day,  unless  it  is  otherwise  rescheduled  in  ad- 
vance. Admin.  Code  § 67.6(c). 

h.  Special  Meetings 

A special  meeting  is  any  meeting  held  at  a time  or  place  other  than  the  time  or  place  for 
holding  regular  meetings.  Admin.  Code  § 67.6(f).  But  if  a regular  meeting  of  the  body 
has  been  rescheduled,  it  is  stiU  considered  a regular  meeting  and  is  subject  to  the  rules 
governing  regular  meetings.  The  presiding  officer  (i.e.,  chair  or  president)  or  a majority 
of  the  members  of  the  policy  body  may  caU  a special  meeting  at  any  time.  Govt.  Code 
§ 54956. 

With  certain  limited  exceptions,  aU  meetings  of  policy  bodies  must  be  held  in  the  City. 
Admin.  Code  § 67.6(b).  A policy  body  that  wishes  to  hold  a special  meeting  outside  of 
the  City  should  consult  with  the  Office  of  the  City  Attorney. 

The  Sunshine  Ordinance  reqioires  that  notice  of  a special  meeting  be  given  at  least  72 
hours  in  advance  of  the  meeting  to  each  member  of  the  poHcy  body  and  any  members  of 
the  media  who  have  requested  notice  in  writing.  Notice  should  be  delivered  as  reasona- 
bly requested  and  may  be  by  personal  deliver}",  U.S.  mail,  e-mail  or  facsimile.  Admin. 
Code  § 67.6(f).  In  addition,  notice  must  be  mailed  to  members  of  the  public  who  have  a 
valid  written  request  on  file  to  receive  copies  of  agendas  and  agenda  packets.  The  notice 
must  also  be  posted  at  the  San  Francisco  Main  Libraty"  Government  Information  Center, 
at  the  meeting  site  and  on  the  policy  body’s  Web  site  at  least  72  hours  in  advance  of  the 
meeting.  Admin.  Code  §§  8.16,  67.6(f).  The  notice  must  specify  the  time  and  place  of 
the  meeting  and  the  business  to  be  transacted  or  discussed.  If  a special  meeting  is  held  at 
a location  other  than  the  policy  body’s  regular  meeting  place,  the  Sunshine  Ordinance 
requires  that  notice  be  given  at  least  15  days  in  advance  of  the  special  meeting.’^  Admin. 
Code  § 67.6(f). 


Where  the  meeting  is  held  in  a different  room  number  in  the  same  building,  the  15-day  notice  provision  does  not 
apply.  Admin.  Code  § 67.6(f). 
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c.  Adjourning  and  Continuing  Meetings 

Tlie  Brown  Act  uses  both  the  terms  “adjourn”  and  “continue.”  'Iliesc  terms  refer  to  a 
policy  body’s  action  to  postpone  or  finish  at  a later  time  a noticed  meeting  or  considera- 
tion of  a specific  item  or  items  on  the  agenda.  We  use  the  term  “continue  the  meeting” 
in  this  discussion  for  both  p'pes  of  actions.  A policy  body  may  need  to  continue  a meet- 
ing when  the  hour  gets  late,  the  body  lacks  or  loses  a quorum,  the  body  seeks  additional 
information  about  an  agenda  item,  or  for  other  reasons. 

If  no  member  of  the  policy  body  is  present  for  a regular  meeting,  the  secretar)-  or  clerk 
may  continue  the  meeting  to  a future  time  and  place.  (Upon  doing  so,  the  secretan'  or 
clerk  must  give  the  members  of  the  poHcy  body  written  notice  in  the  same  manner  re- 
quired for  special  meetings,  which  notice  may  be  waived  by  the  members.  Govt.  Code 
§§  54955,  54955.1,  and  54956.)  The  clerk  or  secretar)'  may  not  continue  a special  meet- 
ing. 

For  regular  and  special  meetings,  when  less  than  a quorum  of  a policy  body  is  in  atten- 
dance, the  member  or  members  present  may  continue  the  meeting  to  a future  time  and 
place.  Govt.  Code  §§  54955,  54955.1.  (See  Section  C.3  below  for  a discussion  of  the 
limited  number  of  actions  that  less  than  a quorum  of  a policy  body  may  take.) 

The  secretar)"  or  clerk  must  post  a notice  of  the  time  and  place  for  the  continued  meet- 
ing in  a conspicuous  manner  on  or  near  the  door  of  the  place  of  the  original  meeting.  If 
the  continued  meeting  is  scheduled  to  be  held  within  24  hours,  the  notice  must  be 
posted  immediately.  If  the  continued  meeting  is  scheduled  to  be  held  more  than  24 
hours  later,  the  notice  must  be  posted  no  later  than  24  hours  after  the  continuance. 
Govt.  Code  §§  54955,  54955.1.  If  time  permits,  the  notice  should  be  posted  on  the  pol- 
icy body’s  Web  site  and  at  the  Librar)"’s  Government  Information  Center,  and  mailed  to 
members  of  the  public  who  have  requested,  in  writing,  to  receive  meeting  agendas. 
Admin.  Code  § 67.6(g). 

If  the  continued  meeting  is  held  within  five  days  and  proper  notice  of  the  continuance 
was  given,  items  on  the  agenda  for  the  original  meeting  may  be  considered  at  the  subse- 
quent meeting  without  issuing  a new  agenda.  If  the  continued  meeting  is  held  more  than 
five  days  later,  the  policy  body  must  comply  with  all  of  the  notice  and  agenda  require- 
ments for  a either  a special  or  regular  meeting,  as  appropriate. 

d.  Canceling  Meetings 

If  a meeting  must  be  cancelled,  the  Cit)"  must  provide  notice  of  tire  change  to  the  public 
as  soon  as  reasonably  possible.  The  policy  body  should  post  tlie  cancellation  at  tire  San 
Francisco  Main  Librar)-  Government  Information  Center,  at  the  meeting  site,  and  on  the 
policy  body’s  Web  site.  If  sufficient  time  permits,  the  policy  body  should  mail  notice  of 
the  meeting  change  to  those  members  of  the  public  who  have  requested,  in  writing,  to 
receive  meeting  agendas.  Admin.  Code  § 67.6(^. 
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2.  Agendas 


a.  Posting  and  Mailing  Agendas 

All  policy  bodies  must  post  their  meeting  agendas  in  a location  accessible  to  the  public  at 
least  72  hours  before  the  meeting.  Admin.  Code  § 67.7(a).  Each  policy  body  is  required 
to  send  two  copies  of  its  agenda  to  the  Government  Information  Center  at  the  San 
Francisco  Public  Library.  The  Library  must  receive  the  copies  at  least  72  hours  before 
the  meeting.  Admin.  Code  § 8.16.  In  addition,  each  policy  body  must  post  the  current 
agenda  on  its  Web  site  at  least  72  hours  before  a regular  meeting.  Admin.  Code 
§ 67.7(a).  Policy  bodies  must  also  send  copies  of  agendas  and  agenda  packets  to  any 
member  of  the  public  who  has  on  file  a valid  written  request  for  such  materials.  (Re- 
quests are  valid  up  to  a calendar  year  and,  to  continue  in  effect,  must  be  renewed  January 
1.)  If  requested,  the  agenda  and  documents  constituting  the  agenda  packet  must  be 
made  available,  without  surcharge,  in  appropriate  alternative  formats  to  persons  with  dis- 
abilities. Govt.  Code  §§  54954.1  and  54954.2;  Admin.  Code  § 67.7(f). 


h.  Content  of  Agendas 

The  agenda  must  contain  a meaningful  description  of  each  item  of  business  to  be  trans- 
acted or  discussed  by  the  policy  body,  including  whether  the  entity  will  take  action  or 
only  conduct  a discussion.  The  description  must  be  sufficiently  clear  and  specific  to 
alert  a person  whose  interests  are  affected  that  he  or  she  may  have  reason  to  attend  the 
meeting  or  seek  more  information  on  the  item.  The  description  should  be  brief,  concise 
and  written  in  plain  English.  Admin.  Code  §§  67.7  (a),  (b).  In  particular  instances,  it 
may  be  unclear  whether  the  description  of  an  agenda  item  satisfies  this  “meaningful  de- 
scription” standard.  Where  the  issue  is  close,  we  advise  that  staff  responsible  for  prepar- 
ing the  agenda  consult  with  the  Office  of  the  City  Attorney  before  posting  the  agenda,  if 
time  permits. 

The  agenda  must  refer  to  explanatory  documents,  such  as  correspondence  or  reports 
that  have  been  provided  to  the  policy  body  in  connection  with  an  agenda  item.  The 
documents  must  be  posted  adjacent  to  the  agenda  or,  if  more  than  one  page  in  length,  be 
available  for  pubHc  inspection  and  copjdng  at  a location  indicated  on  the  agenda  during 
normal  office  hours.  Admin.  Code  § 67.7(b). 

Agendas  must  specify  certain  information  about  closed  sessions  of  a policy  body  de- 
pending on  the  subject  of  the  closed  session.  (See  “Closed  Sessions,”  below.) 

In  addition,  the  Sunshine  Ordinance  requires  that  all  agendas  for  all  meetings  include  tlie 
following  language: 

KNOW  YOUR  RIGHTS  UNDER  THE  SUNSHINE 
ORDINANCE 

(Chapter  67  of  the  San  Francisco  Administrative  Code) 

Government’s  duty  is  to  serve  the  public,  reaching  its  decisions 
in  full  view  of  the  public.  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people’s  busi- 
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ness.  This  ordinance  assures  that  deliberations  are  conducted  be- 
fore the  people  and  that  Cit}'  operations  are  open  to  the  people’s 
review. 

FOR  MORE  INFORAL\TION  ON  YOUR  RIGHTS 
UNDER  THE  SUNSHINE  ORDINANCE  OR  TO  REPORT  A 
VIOLATION  OF  THE  ORDINANCE,  CONTACT  THE 
SUNSHINE  ORDINANCE  TASK  FORCE. 

Each  agenda  must  also  include  the  address,  area  code  and  phone  number,  fax  number,  e- 
mail  address,  and  a contact  person’s  name  for  the  Sunshine  Ordinance  Task  Force.  In 
addition,  each  agenda  must  include  information  on  how  to  obtain  a free  copy  of  the 
Sunshine  Ordinance.  Admin.  Code  § 67.7(h). 

Each  agenda  must  also  include  the  following  language:  Admin.  Code  ch.  67A 

The  ringing  of  and  use  of  cell  phones,  pagers,  and  similar  sound-producing 
electronic  devices  are  prohibited  at  this  meeting.  Please  be  advised  that  the  Chair 
may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for 
the  ringing  or  use  of  a cell  phone,  pager,  or  other  similar  sound-producing  elec- 
tronic device. 

Finally,  the  Sunshine  Ordinance  requires  that  each  board  and  commission  enumerated  in 
the  Charter  include  on  the  agenda  for  each  general  and  special  meeting  the  following 
statement:  Admin.  Code  § 67.13(d). 

In  order  to  assist  the  City’s  efforts  to  accommodate  persons 
with  severe  allergies,  environmental  illnesses,  multiple  chemical 
sensitivity  or  related  disabilities,  attendees  at  public  meetings  are 
reminded  that  other  attendees  may  be  sensitive  to  various  chemi- 
cal-based products.  Please  help  the  City  accommodate  these  indi- 
viduals. 


c.  Taking  Action  on  Items  Not  on  the  Agenda 

Generally,  only  matters  Listed  on  the  agenda  may  be  acted  upon  or  discussed  at  a meet- 
ing. Under  the  Sunshine  Ordinance,  the  body  may  take  action  on  an  item  not  listed  on 
its  agenda  only  in  the  following  situations:  1)  upon  a determination  bv  a majorin’  vote  of 
the  body  that  an  accident,  natural  disaster  or  work  force  disruption  poses  a threat  to 
public  health  and  safety^;  2)  upon  a good  faith,  reasonable  determination  by  a t\x’o-thirds 
vote  of  the  body,  or  if  less  than  two-thirds  of  the  members  are  present,  a unanimous 
vote  of  those  members  present,  that  (A)  the  need  to  take  immediate  action  on  the  item  is 
so  imperative  as  to  threaten  serious  injun*  to  the  public  interest  if  action  were  deferred  to 
a subsequent  special  or  regular  meeting,  or  the  action  relates  to  a purely  commendatory- 
action,  and  (B)  the  need  for  such  action  came  to  the  attention  of  the  body  subsequent  to 
the  agenda  being  posted;  or  3)  the  item  was  posted  on  an  agenda  for  a prior  meeting  of 
the  policy  body  occurring  no  more  than  five  calendar  days  earlier,  and  at  the  prior  meet- 
ing the  item  was  continued  to  the  meeting  at  which  action  is  being  taken.  Admin.  Code 
§ 67.7(e).  The  body’s  power  to  discuss  or  take  action  on  matters  not  listed  on  the 
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agenda  applies  only  to  regular  meetings.  For  special  meetings,  the  body  may  consider 
only  the  matters  stated  on  the  agenda  for  the  special  meeting.  S.F.  Admin.  Code  sec. 
67.6(f). 

New  topics  not  on  the  agenda  are  often  introduced  at  meetings  either  by  members  of  the 
policy  body  or  by  members  of  the  public.  The  Brown  Act  and  Sxonshine  Ordinance  pro- 
hibit a policy  body  from  discussing  or  taking  action  on  such  topics.  If  a member  of  the 
public  makes  a statement  during  the  pubHc  comment  session,  members  of  the  poHcy 
body  may  ask  questions  for  clarification,  ask  staff  for  factual  information,  or  request  staff 
to  report  back  to  the  body  at  a subsequent  meeting  concerning  the  matter  raised  by  the 
comments.  The  board  must  calendar  the  matter  for  a subsequent  meeting  before  engag- 
ing in  a substantive  discussion  of  the  matter  or  taking  action  on  it.  Admin.  Code 
§ 67.7(d). 

A poUcy  body  may  change  the  order  in  which  items  on  the  agenda  are  considered  and 
may  skip  items  on  the  agenda,  consistent  with  the  body’s  bylaws.  The  presiding  officer 
must  announce  the  change  at  the  beginning  of  the  meeting  or  as  soon  as  it  is  known. 
Admin.  Code  § 67.15(e). 

d Amendments  to  Items  on  the  Agenda 

Legislation  and  other  proposals  may  be  amended  and  voted  upon  at  the  same  public 
meeting  so  long  as  the  amendments  are  within  the  reasonably  foreseeable  scope  of 
changes  that  debate  coiold  produce  in  light  of  the  description  of  the  item  on  the  agenda. 
If  the  basic  nature  of  the  proposal  would  be  changed,  going  beyond  the  scope  of  the  no- 
tice on  the  agenda,  the  policy  body  must  calendar  the  proposed  change  for  consideration 
at  a subsequent  meeting.  Any  doubt  as  to  whether  another  public  meeting  is  necessary" 
should  be  resolved  by  consulting  the  Office  of  the  Cip"  Attorney. 

3.  Quorum 

Generally,  under  the  Charter,  a majorip-  of  the  members  of  a policy  body  constitutes  a quo- 
rum for  the  transaction  of  business.  “Majorip"”  means  the  number  of  members  designated 
by  law,  rather  than  the  number  of  seats  actually  filled.  Charter  § 4.104. 

When  a quorum  of  a body  fails  to  attend  a scheduled  meeting  or  the  body  loses  a quorum 
because  of  the  departure  of  some  of  its  members,  the  only  official  actions  that  the  body  may 
take  are  to:  (1)  fix  the  time  to  which  to  adjourn;  (2)  adjourn  the  meeting;  (3)  recess  the  meet- 
ing; or  (4)  take  measures  to  secure  a quorum.  See  generally.  Govt.  Code  §§  54955  and 
54955.1.  Any  other  action  taken  by  the  body  is  null  and  void. 

Once  a meeting  ceases,  members  of  the  policy  body  may  remain  to  discuss  any  matter  they 
choose  with  the  members  of  the  public  who  have  attended.  In  the  event  that  documents  are 
collected,  notes  taken  or  a recording  made,  they  may  be  presented  at  the  next  meeting  of  the 
policy  body  or  of  one  of  its  committees  so  that  they  may  become  part  of  the  policy  body’s 
record. 
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If  tliere  is  a lack  of  a quorum  at  a meeting  of  a policy  body  that  has  committees,  the  parent 
body  may  not  reconstimte  itself  as  a committee  of  die  whole  or  as  one  of  its  committees, 
even  if  a quorum  of  that  committee  happens  to  be  present.  Such  a committee  meeting 
would  require  a separate  notice  and  the  posting  of  an  agenda. 


4.  Voting 

Secret  ballots  are  prohibited.  All  votes  must  be  taken  publicly,  other  than  votes  at  meetings 
permitted  as  closed  sessions.  An  absent  member  may  not  vote  by  proxy.  Charter  §§  2.108 
and  4.104(3);  Govt.  Code  § 54953(c);  Admin.  Code  § 67.16. 

With  two  exceptions,  the  Charter  and  Administrative  Code  require  members  of  policy  bod- 
ies to  vote  on  every  matter  before  them.  Charter  § 4.104,  last  paragraph.  As  noted  else- 
where in  this  Guide,  a member  must  not  vote  on  a matter  where  the  member’s  vote  would 
violate  a conflict  of  interest  law.  In  addition,  a member  may  be  excused  for  any  reason  from 
voting  on  a matter  by  a motion  adopted  by  a majority  of  members  present.  Charter  § 4.104; 
Admin.  Code  § 1.29. 

Except  for  certain  procedural  matters,  when  determining  whether  a vote  is  approved,  the 
vote  count  is  based  on  the  total  number  of  seats,  rather  than  the  number  of  seats  currently 
filled  or  the  number  of  members  present.  Charter  § 4.104. 

5.  Records  of  Meetings 
a.  Tape  Recordings 

The  Sunshine  Ordinance  requires  each  board  or  commission  listed  in  the  Charter  to  tape 
record  each  regular  and  special  meeting,  including  closed  sessions.  These  policy  bodies 
must  retain  copies  of  tapes  of  meetings  permanently.  Admin.  Code  § 67.14(b).  All  pol- 
icy bodies,  even  those  not  listed  in  the  Charter,  must  tape  record  closed  sessions.  Tapes 
of  closed  sessions  must  be  retained  for  at  least  ten  years  or  permanently,  if  possible. 
Admin.  Code  § 67.8-1  (a).  A policy  body  may  not  charge  a member  of  the  public  to  lis- 
ten to  a tape  recordiag  of  a meeting,  or  watch  a video  recording  if  the  policy  body  made 
a video  recording.  Admin.  Code  § 67.14(b). 


b.  Minutes 

i.  Charter  Boards  and  Commissions. 

The  Charter  requires  each  board  or  commission  to  keep  a record  of  the  proceedings 
of  each  regular  or  special  meeting.  The  record  must  include  how  each  member 
voted  on  each  question.  Charter  § 4.104. 

In  addition,  the  Sunshine  Ordinance  requires  the  clerk  or  secretan-  of  even-  board 
and  commission  listed  in  the  Charter  to  record  the  minutes  of  each  meeting.  Admin. 
Code  § 67.16.  The  minutes  must  include  the  following: 
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O The  time  the  meeting  was  called  to  order  and  the  time  the  meeting 
was  adjourned; 

o The  names  of  the  members  attending  the  meeting; 
o The  roll  call  vote  on  each  matter  considered  at  the  meeting; 
o The  time  the  board  or  commission  began  and  ended  any  closed  ses- 
sion; 

O The  names  of  members  and  the  names  and  titles,  where  applicable,  of 
any  other  person  attending  any  closed  session  (other  than  the  names 
of  applicants  or  employees  considered  in  closed  session  for  employ- 
ment or  employee  discipline); 

o A Hst  of  the  members  of  the  public  who  spoke  on  each  matter  if  the 
speakers  identified  themselves,  whether  in  support  or  opposition;  and 
o A brief  summary  of  each  person’s  statement  during  the  public  com- 
ment. Admin.  Code  § 67.16. 

In  addition,  when  a member  has  disclosed  on  the  record  a personal,  professional,  or 
business  relationship  as  required  by  Section  3.214  of  the  Campaign  and  Governmen- 
tal Conduct  Code,  that  disclosure  must  be  recorded  in  the  minutes.  See  Section 
11(F)(5)  above. 

There  are  no  other  requirements  for  the  content  of  minutes,  except  for  those  that  a 
policy  body  may  impose  on  itself,  for  example,  through  its  bvlaws.  There  may  be 
variations  among  policy  bodies  in  the  style,  length,  and  content  of  the  minutes  of 
their  respective  meetings.  Generally,  the  purpose  of  minutes  is  to  record  the  action 
of  the  policy  body. 

Any  person  speaking  dxoring  a public  comment  period  may  supply  a brief  written 
summary  of  theit:  comments.  This  summar}-  must  be  included  in  the  minutes  if  it  is 
limited  to  no  more  than  150  words.  Admin.  Code  § 67.16. 

The  draft  minutes  of  each  meeting  must  be  available  for  inspection  and  copying  no 
later  than  ten  working  days  after  the  meeting.  The  officially  adopted  minutes  must 
be  available  for  inspection  and  cop}ting  no  later  than  ten  working  days  after  the 
meeting  at  which  the  minutes  are  adopted.  If  requested  to  do  so,  the  body  must 
produce  the  minutes  in  Braille  or  enlarged  tjq^e.  Admin.  Code  § 67.16.  In  addition, 
each  board  and  commission  must  send  two  copies  of  its  minutes  to  the  Government 
Information  Center  at  the  San  Francisco  Public  Libran'.  Admin.  Code  § 87.16. 
Minutes  must  also  be  posted  on  the  board  or  commission’s  Web  site  within  48  hours 
after  approval.  Admin.  Code  § 67.29-2. 

It  is  customary  that  minutes  of  a meeting  be  considered  and  adopted  at  the  next 
meeting  of  the  policy  body,  although  that  is  not  legally  required.  Occasionally  a pol- 
icy body  may  find  it  necessary  to  consider  and  adopt  the  minutes  at  a later  meeting. 
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Wlien  considering  approval  of  minutes  of  a meeting,  a policy  body  may,  but  is  not 
required  to,  vote  to  excuse  a member  from  participating  on  the  basis  that  the  mem- 
ber did  not  attend  tliat  meeting. 

ii.  Non-Charter  Boards  and  Commissions,  Advisory  Commiti  ees,  and 
Committees  of  Parent  Bodies. 

Non-charter  boards  and  commissions,  advisor}’  committees,  and  committees  of  par- 
ent bodies  should  maintain  brief  minutes  of  meetings  to  maintain  a record  of  atten- 
dance by  members,  the  actions  taken  and  the  votes  on  those  actions.  See  also 
C&GC  Code  § 3.214  discussed  at  Section  11(F)(5)  above  (minutes  required  to  record 
disclosure  of  personal,  professional  or  business  relationships). 


6.  Maintaining  A Web  Site 

The  Sunshine  Ordinance  requires  each  City  department  to  maintain  a Web  site.  Each  de- 
partment must  post  on  its  Web  site  all  meeting  notices,  agendas  and  minutes  of  all  previous 
meetings  of  its  policy  bodies  for  the  previous  three  years.  The  department  must  post  notices 
and  agendas  no  later  than  the  time  the  department  otherwise  distributes  this  information  to 
the  public.  The  department  must  post  minutes  of  meetings  within  48  hours  after  they  have 
been  approved.  Each  department  must  review  its  Web  site  regularly  and  update  it  at  least 
weekly.  Admin.  Code  § 67.29-2. 


D.  Closed  Sessions 

The  Legislature,  the  Board  of  Supervisors  and  San  Francisco  voters  have  recognized  that  a pol- 
icy body  may  best  discuss  certain  matters  in  private.  Closed  sessions  are  the  exception  to  the 
general  rule  requiring  public  meetings.  The  exceptions  are  strictly  limited. 

Even  if  one  of  the  exceptions  discussed  below  applies,  the  policy  body  usually  is  not  required  to 
meet  in  a closed  session.^'^  The  policy  body  makes  the  choice  in  such  circumstances  whether  to 
meet  in  public.  No  member  of  the  public  has  the  right  to  demand  a closed  session.  Except  for 
a closed  session  on  pending  litigation,  the  policy  body  does  not  have  to  formally  vote  to  go  into 
closed  session,  although  it  may  choose  to  adopt  its  own  rule  requiring  such  a vote. 


1.  Notice  AND  Agenda  Requirements 

A gathering  of  a policy  body  in  closed  session  is  a meeting  and  therefore  subject  to  most  of 
the  requirements  of  the  Brown  Act  and  Sunshine  Ordinance,  including  public  notice  and 
agendas.  Before  going  into  a closed  session,  the  policy  body  must  first  meet  in  open  session 
to  publicly  announce  its  intent  to  enter  a closed  session  and  state  the  grounds  for  the  closed 
session.  In  the  closed  session,  the  policy  body  may  consider  only  those  matters  listed  on  the 
agenda.  Admin.  Code  §67.11.  See  generally.  Govt.  Code  §§  54954.5,  54956.7  through 
54957. 


20  In  some  instances,  State  or  federal  law  requires  poliq-  bodies  to  keep  certain  matters  confidential.  Under  those 
circumstances,  the  body  must  meet  in  a closed  session  to  discuss  such  matters. 
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The  Brown  Act  and  Sunshine  Ordinance  require  that  certain  information  about  closed  ses- 
sions of  a policy  body  be  contained  in  the  agenda.  Govt.  Code  § 54954.5;  Admin.  Code 
§§  67.8,  67.8-1.  The  requirements  differ  depending  on  the  subject  of  the  closed  session. 
Please  contact  the  Office  of  the  City  Attorney  for  assistance  in  drafting  agendas  for  closed 
sessions. 

2.  Public  Comment  Requirements 

Prior  to  entering  into  a closed  session,  the  poUcy  body  must  meet  in  open  session  to  take 
public  comment.  Govt.  Code  § 54954.3.  This  opportunity  for  public  comment  should  ex- 
tend to  all  matters  pertaining  to  the  closed  session,  including  whether  the  policy  body  should 
go  into  closed  session. 

3.  Attendance  At  Closed  Sessions 

If  the  poHcy  body  meets  in  closed  session,  the  body  may  not  permit  any  members  of  the 
public  to  attend.  The  presence  of  unauthori2ed  persons  waives  the  confidentiality  of  the 
session.  The  policy  body  may  admit  such  persons  as  are  necessary  to  aid  it  in  conducting  the 
business  prompting  the  closed  session.  In  a closed  session  to  deal  with  a personnel  issue, 
the  policy  body  may  invite  the  employee  and  his  or  her  representative  to  hear  the  proceed- 
ing. 

4.  Closed  Sessions  are  Confidential 

Individual  members  may  not  disclose  information  obtained  during  the  closed  session  or  the 
substance  of  the  discussion  that  occurred  in  closed  session.  Only  the  poHcy  body  acting  as  a 
group,  and  subject  to  state  and  federal  law  requiting  confidentiality  of  specific  information 
or  records,  may  determine  whether  information  provided  in  the  closed  session  or  the  sub- 
stance of  the  closed  session  discussion  may  be  disclosed  to  the  public.  Unauthorized  disclo- 
sure by  a member  of  the  policy  body  or  staff  person  violates  the  law  and  may  lead  to  crimi- 
nal prosecution  or  disciplinary  action.  Govt.  Code  § 54963. 

The  policy  body,  as  an  institution,  has  the  right  to  make  public  the  content  of  the  closed  ses- 
sion. Thus  even  if  the  members  of  the  policy  body  change,  it  retains  the  right  to  order  dis- 
closure of  the  content  of  the  closed  session. 

5.  Reports  on  Closed  Sessions 

After  a closed  session,  the  policy  body  must  return  to  open  session.  If  the  policy  body  took 
certain  final  actions  in  closed  session,  it  must  publicly  report  the  action  taken  and  the  vote  of 
every  member  taken  on  the  action.  Govt.  Code  § 54957.1;  Admin.  Code  § 67.12(b).  In  cer- 
tain circumstances,  the  policy  body  may  defer  disclosing  the  action  taken. 

The  policy  body  must  also  post  a written  summary’  of  the  information  required  to  be  re- 
ported or  documents  embodying  that  information  by  the  close  of  business  on  tlie  next  busi- 
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ness  day  foUouing  the  meeting.  The  policy  body  must  post  the  documents  where  it  posts  its 
agendas.  Admin.  Code  § 67.12(d).  In  addition,  viith  certain  exceptions,  the  policy  body 
must  pro\tide  contracts,  settlement  agreements  or  other  documents  finally  approved  in  the 
closed  session  to  any  person  who  is  present  at  the  time  the  closed  session  ends  and  requests 
the  document.  If  the  policy-  body  substantially  amends  the  document  so  that  retyping  is  re- 
quired, the  policy  body  need  not  release  the  document  until  normal  business  hours  after  the 
retyping  is  done,  but  the  presiding  officer  or  a designee  must  orally  summarize  the  substance 
of  the  amendment  for  the  benefit  of  the  requester  or  any  other  person  present  and  request- 
ing the  information.  Go\T:.  Code  § 54957.1(b);  Admin.  Code  § 67.12(c). 

Under  the  Sunshine  Ordinance,  after  a closed  session,  even*  policy  body  must,  by  motion 
and  vote  in  open  session,  decide  whether  to  disclose  any  or  all  of  its  discussion,  pro\'ided  it 
is  not  confidential  under  federal,  state  or  local  law.  The  standard  for  disclosure  is  whether 
the  majority  deems  disclosure  to  be  in  the  public  interest.  Any  such  disclosure  must  be 
made  through  the  presiding  officer  of  the  body  or  a person  who  the  presiding  officer  desig- 
nates to  convey  the  information.  The  designated  person  mtost  have  been  present  in  the 
closed  session.  Admin.  Code  § 67.12(a).  The  policy  body  may  choose  to  disclose  in  general 
terms  the  nature  of  the  closed  session  ■^‘ithout  disclosing  specifics,  so  long  as  the  disclosure 
is  otherutise  la-^Tul. 

6.  Tape  Recordings  of  Closed  Sessions 

The  Sunshine  Ordinance  requires  policy  bodies  to  tape  record  aU  closed  sessions.  The  pol- 
icy body  must  retain  the  tapes  for  at  least  ten  years  or  permanently  where  “technologically 
and  economically  feasible.”  Admin.  Code  § 67.8-1  (a).  A policy  body  must  make  closed  ses- 
sion tapes  available  “whenever  all  rationales  for  closing  the  session  are  no  longer  applicable.” 
Where  a policy  body  meets  in  closed  session  under  the  “anticipated  litigation”  exception,  the 
tape  must  be  made  available  to  the  public:  (a)  two  vears  after  the  meeting  if  no  litigation  is 
filed;  (b)  upon  expiration  of  the  statute  of  limitations  for  the  anticipated  litigation  if  no  litiga- 
tion is  filed;  or  (c)  as  soon  as  the  controversy  leading  to  the  anticipated  litigation  is  settled  or 
concluded.  Admin.  Code  § 67.8-1  (a).  Contact  the  Office  of  the  City  Attorney  before  dis- 
closing any  tape  recordings  of  closed  sessions. 

7.  Most  Common  Types  of  Closed  Sessions 
a.  Personnel  Exception 

Under  the  Sunshine  Ordinance,  a policy  body  may  meet  in  closed  session  to  discuss  and 
act  upon  the  appointment,  termination,  promotion,  discipline  or  evaluation  of  any  offi- 
cer or  employee,  if  the  body  has  the  power  to  appoint,  employ,  dismiss  or  discipline  that 
officer  or  employee.  Admin.  Code  § 67.10(b).  See  also,  Go\-t.  Code  § 54957(b). 

When  a closed  session  is  calendared  to  discuss  specific  charges  or  complaints  against  an 
employee,  the  polio-  body  must  notify  the  affected  employee  at  least  24  hours  before  the 
meeting.  If  this  notice  is  not  given,  any  discipline  imposed  against  the  employee  is  void. 
The  employee  has  the  right  to  demand  that  the  policy  body  hear  the  charges  or  com- 
plaints in  public,  but  he  or  she  may  not  demand  that  the  polio*  body  conduct  the  meet- 
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ing  in  private  if  the  policy  body  has  determined  to  conduct  the  meeting  in  public.  Govt. 
Code  § 54957(b);  Admin.  Code  § 67.10(b). 

A policy  body  may  not  hold  a closed  session  to  discuss  the  criteria  for  the  selection  or 
evaluation  of  an  executive  officer,  the  amount  to  pay  an  employee,  or  the  body’s  expec- 
tations for  a new  department  head.  Because  an  independent  contractor  is  not  an  em- 
ployee, a policy  body  may  not  meet  in  closed  session  to  discuss  the  employment  or  ter- 
mination of  an  independent  contractor.  Additionally,  the  personnel  exception  does  not 
authorize  a policy  body  to  meet  in  closed  session  to  elect  one  of  its  members  president 
or  vice-president. 

After  the  closed  session,  the  body  must  return  to  open  session  and  report,  orally  or  in 
writing,  any  action  taken  to  appoint,  employ,  dismiss,  transfer  or  accept  the  resignation 
of  a public  employee.  The  body  must  name  the  employee,  the  action  taken,  the  position 
affected,  and  in  the  case  of  dismissal  for  a violation  of  law  or  City  policy,  the  reason  for 
the  dismissal.  A written  summary  of  the  information  required  to  be  immediately  re- 
ported, or  documents  containing  that  information,  shall  be  posted  by  the  close  of  busi- 
ness on  the  next  business  day  following  the  meeting,  in  the  place  where  the  meeting 
agendas  of  the  body  are  posted.  Govt.  Code  § 54957.1(a)(5);  Admin.  Code  § 67.12(b)(4). 

The  Charter  requires  the  Mayor  to  appoint  many  department  heads  from  nominees 
submitted  by  the  policy  body.  Charter  §§  3.100(18)  and  4.102(5).  The  policy  body  may 
meet  in  closed  session  to  nominate  its  candidates.  It  is  not  required  to  make  a public  re- 
port of  its  nomination  decision  from  the  closed  session  until  the  first  meeting  after  the 
Mayor  announces  the  new  department  head.  At  that  time,  the  policy  body  must  report 
the  closed  session’s  roll  caU  vote  for  the  Mayor’s  appointee  and  post  written  notice  of 
that  action  by  the  next  business  day  following  the  meeting  (see  IV.D.3  above)  if  it  has 
not  already  done  so.  The  policy  body  is  not  required  to  disclose  the  identity  of  or  vote 
for  unsuccessful  nominees,  if  there  were  any. 

!>.  Pending  or  Threatened  Litigation 

The  Brown  Act  and  the  Sunshine  Ordinance  permit  closed  sessions  for  attorney-client 
communications  on  matters  of  pending  litigation.  Admin.  Code  § 67.10(d);  Govt.  Code 
§ 54956.9. 

“Litigation”  includes  any  adjudicatory  proceeding  before  a court,  administrative  body  ex- 
ercising its  adjudicatory  authority,  hearing  officer,  or  arbitrator.  Litigation  is  considered 
“pending”  when  any  of  the  following  circumstances  exist: 

o An  adjudicatory  proceeding  before  a court,  administrative  body,  hear- 
ing officer,  or  arbitrator,  to  which  the  local  agency  is  a party,  has  been 
initiated  formally; 

o A point  has  been  reached  where,  in  the  policy  body’s  opinion  on  the 
advice  of  its  legal  counsel  based  on  existing  facts  and  circumstances, 
there  is  a significant  exposure  to  litigation; 
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o Based  on  existing  facts  and  circumstances,  the  policy  body  has  de- 
cided to  initiate  or  is  deciding  whether  to  initiate  litigation;  or 

o Based  on  existing  facts  and  circumstances,  tlic  policy  body  is  meeting 
only  to  decide  whether  a closed  session  is  authorized  under  the  ex- 
ception for  “pending  litigation.” 

“Existing  facts  and  circumstances”  for  the  purposes  of  a significant  exposure  to  litigation 
are  limited  to  one  of  the  following: 

o Facts  and  circumstances  that  might  result  in  litigation  against  the 
agency  but  which  the  agency  believes  are  not  yet  known  to  a potential 
plaintiff  or  plaintiffs,  which  facts  and  circumstances  need  not  be  dis- 
closed; 

o Facts  and  circumstances,  including,  but  not  limited  to,  an  accident, 
disaster,  incident,  or  transactional  occurrence  that  might  result  in  liti- 
gation against  the  agency  and  that  are  known  to  a potential  plaintiff 
or  plaintiffs,  which  facts  or  circumstances  shall  be  publicly  stated  on 
the  agenda  or  announced; 

o The  receipt  of  a claim  pursuant  to  the  Tort  Claims  Act  or  some  other 
written  communication  from  a potential  plaintiff  threatening  litiga- 
tion, which  claim  or  communication  shall  be  available  for  public  in- 
spection; 

o A statement  made  by  a person  in  an  open  and  public  meeting  threat- 
ening litigation  made  on  a specific  matter  within  the  responsibilin  of 
the  policy  body; 

o A statement  threatening  litigation,  made  by  a person  outside  an  open 
and  public  meeting,  on  a specific  matter  within  the  responsibility*  of 
the  local  agency,  so  long  as  the  official  or  employee  of  the  policy- 
body  aware  of  the  threat  makes  a contemporaneous  or  other  record 
of  the  statement  prior  to  the  meeting,  which  record  shall  be  available 
for  public  inspection. 

Before  holding  a closed  session  under  the  litigation  exception,  the  Sunsliine  Ordinance 
requires  the  policy  body  to  vote,  in  open  session,  whether  to  invoke  the  attorney-client 
privilege  to  hold  the  closed  session.  Admin.  Code  § 67.10(d). 

In  addition,  the  policy*  body*  must  disclose  on  the  agenda  the  statutory*  basis  for  the 
closed  session.  If  the  session  is  closed  because  the  agency*  is  a party*  to  formally  initiated 
litigation,  the  body  must  state  the  title  of  the  case,  including  the  case  name,  court  and 
case  number,  and  the  date  the  case  was  filed,  except  in  two  circumstances:  (1)  the  body* 
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states  that  to  do  so  would  jeopardize  the  agency’s  ability  to  effectuate  service  of  process 
upon  one  or  more  unserved  parties;  or  (2)  to  identify  the  Htigation  would  jeopardize  the 
body’s  ability  to  conclude  existing  settlement  negotiations  to  its  advantage.  Admin. 
Code  §§  67.8(a)(3)  and  67.8-1  (b). 

Where  a poHcy  body  that  has  final  decision  making  power  is  holding  a closed  session  to 
discuss  a potential  settlement  of  litigation,  the  Sunshine  Ordinance  imposes  additional 
requirements.  The  agenda  for  the  closed  session  must  also  include  the  names  of  the  par- 
ties, the  case  number,  the  court,  and  the  material  terms  of  the  settlement.  Admin.  Code 
§ 67.12(b)(3).  In  addition,  where  a settlement  would  commit  the  City  or  a department  to 
adopting,  modifying  or  discontinuing  an  existing  policy,  practice  or  program  or  to  pay  an 
amount  of  money  equal  to  or  more  than  $50,000,  the  policy  body  must  disclose  any  writ- 
ten settlement  agreement  and  any  documents  attached  to  or  referenced  in  the  settlement 
agreement  at  least  ten  days  before  the  closed  session  meetings.  Where  the  disclosure  of 
documents  in  a litigation  matter  that  has  been  settled  could  be  detrimental  to  the  City’s 
interest  in  pending  litigation  arising  from  the  same  facts  or  incident  and  involving  a party 
not  a party  to  or  otherwise  aware  of  a settlement,  the  documents  need  not  be  disclosed 
until  the  other  case  is  settled  or  otherwise  finally  concluded.  Admin.  Code  § 67.12(b)(3). 

After  holding  the  closed  session,  the  body  must  return  to  open  session  and  report  any 
approval  given  to  legal  counsel  to  prosecute,  defend,  seek  or  refrain  from  seeking  appel- 
late review  or  relief,  or  enter  as  a party,  intervenor  or  an  amicus  curiae  in  any  form  of 
litigation.  The  report  shall  identify  the  adverse  party  or  parties,  any  co-parties  with  the 
City,  any  existing  claim  or  order  to  be  defended  against,  or  any  factual  circumstances  or 
contractual  dispute  giving  rise  to  the  City’s  complaint,  petition  or  other  litigation  initia- 
tive. Govt.  Code  § 54957.1(a)(2)  and  (3);  Admin.  Code  § 67.12(b)(2).  See  also.  Govt. 
Code  § 54957.1(b)(2). 

The  body  may  defer  giving  its  report  if  immediate  disclosure  of  the  City’s  intentions 
would  be  contrary  to  the  public  interest.  In  those  instances,  the  body  may  wait  to  report 
lontil  the  first  meeting  after  the  adverse  party  or  parties  have  been  served  in  the  matter. 
Govt.  Code  § 54957.1;  Admin.  Code  § 67.12(b)(2).  See  also.  Govt.  Code 
§ 54957.1(b)(2). 

c.  Real  Estate  Negotiations 

The  Brown  Act  and  Sunshine  Ordinance  also  permit  a body  to  hold  a closed  session 
with  its  negotiator  prior  to  the  agency’s  purchase,  sale,  exchange,  or  lease  of  real  property 
in  order  to  grant  authority  to  its  negotiator  regarding  the  price  and  terms  of  pattnent  for 
the  purchase,  sale,  exchange,  or  lease.  Admin.  Code  §§  67.8(a)(2)  and  67.12(b)(1);  Govt. 
Code  § 54956.8. 

Prior  to  the  closed  session,  the  body  must  hold  an  open  session  in  which  the  body  iden- 
tifies its  negotiators,  the  real  property  or  properties  that  the  negotiations  may  concern 
and  the  person(s)  with  whom  its  negotiator  may  negotiate.  Govt.  Code  § 54956.8. 
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After  the  closed  session  and  once  the  agreement  is  final,  the  body  must  pulilicly  report 
any  approval  given  to  the  negodator.  If  the  body’s  own  approval  renders  the  agreement 
final,  the  body  shall  immediately  report  that  approval,  the  substance  of  tlie  agreement, 
and  tlie  vote  taken.  If  final  approval  rests  with  the  other  part)-  to  the  negodadons,  the 
body  shall  make  the  disclosure  on  its  Web  site  and  at  the  next  meeting  once  the  otlier 
party  has  informed  the  body  of  its  approval.  Notwitlistanding  die  final  approval,  if  there 
are  condidons  precedent  to  the  final  consummadon  of  die  transacdon,  or  there  are  mul- 
dple,  continuous  or  closely  located  properdes  that  are  being  considered  for  acquisidon, 
the  agreement  need  not  be  disclosed  until  the  condidons  are  sadsfied  or  the  agreement 
has  been  reached  with  respect  to  all  of  the  properdes,  or  both.  Govt.  Code 
§ 54957.1(a)(1);  Admin.  Code  § 67.12(b)(1). 

ci  Labor  Negotiations 

The  Brown  Act  and  Sunshine  Ordinance  permit  a poUcy  body  to  meet  in  a closed  ses- 
sion with  the  City’s  designated  representadves  regarding  matters  within  the  scope  of  col- 
lecdve  bargaining  or  meeting  and  conferring  with  pubUc  employee  organizadons.  Govt. 
Code  § 54957.6;  Admin.  Code  § 67.10(e).  The  Sunshine  Ordinance  permits  such  a 
closed  session  only  when  a policy  body  has  authority  over  such  matters.  Admin.  Code 
§ 67.10(e). 

Any  coHecdvely  bargained  agreement  must  be  made  available  to  the  public  at  least  fifteen 
calendar  days  before  the  meeting  of  the  policy  body  to  which  the  agreement  is  to  be  re- 
ported. Admin.  Code  § 67.12(b)(5). 

Miscellaneous  Exceptions 

PoHcy  bodies  may  also  meet  in  closed  session  (1)  to  address  nadonal  security  and  public 
building  security  measures  (Govt.  Code  § 54957(a));  (2)  to  consider  license  applicadons 
by  persons  with  criminal  records  (Govt.  Code  § 54956.7);  and  (3)  for  other  special,  lim- 
ited circumstances,  pardcularly  when  consdtudonal  rights  are  at  stake.  The  Office  of  the 
City  Attorney  is  ready  to  advise  as  the  need  arises. 

E«  Rights  of  Members  of  the  Public  at  Public  Meetings 

Attendance 

Members  of  the  pubHc  have  a right  to  attend  any  meeting  of  a policy  body.  Go\’t.  Code 
§ 54953(a);  Admin.  Code  § 67.5.  No  member  of  the  public  may  be  required,  as  a condidon 
of  attending  a meeting,  to  register  his  or  her  name,  provide  other  informadon,  complete  a 
quesdonnaire,  or  fulfill  any  other  precondidon.  Govt.  Code  § 54953.3.  If  an  attendance  list, 
register,  quesdonnaire,  or  similar  document  is  posted  at  or  near  die  entrance  to  the  meeting 
room  or  circulated  to  those  attending  the  meeting,  it  must  clearly  state  that  signing  or  com- 
pleting the  document  is  voluntar)-  and  that  any  person  may  attend  the  meeting  without  sign- 
ing or  completing  the  document.  Govt.  Code  § 54953.3. 
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The  right  to  attend  meetings  does  not  extend  to  the  closed  session  portion  of  a meeting. 
But  every  closed  session  must  be  part  of  a meeting  that  is  open  to  the  public  both  before 
and  after  the  policy  body  goes  into  closed  session. 

Notwithstanding  the  general  right  to  attend  the  meetings  of  a policy  body,  dismption  of  the 
meeting  may  warrant  the  exclusion  of  some  or  all  members  of  the  public  from  the  meeting. 
See  “Disruption  of  Meetings,”  below. 


2.  Public  Comment 

The  Brown  Act  and  Sunshine  Ordinance  give  the  public  the  right  to  speak  at  aU  meetings  of 
policy  bodies.  Members  of  the  public  have  the  right  to  speak  on  each  item  on  the  agenda, 
whether  scheduled  for  discussion  or  action.  The  public  must  be  allowed  to  speak  on  an  ac- 
tion item  before  the  policy  body  takes  action  on  it.  The  public  must  be  allowed  to  speak  on 
a discussion  item  before  consideration  of  the  item  is  concluded.  These  requirements  ensure 
meaningful  participation  in  the  deliberations  of  the  policy  body.  Govt.  Code  § 54954.3(a); 
Admin.  Code  § 67.15(a). 

At  a regular  meeting,  the  public  also  has  the  right  to  speak  on  any  item  within  the  subject 
matter  jurisdiction  of  the  policy  body,  even  if  the  item  is  not  on  the  agenda.  This  opportu- 
nity for  “general  public  comment”  may  be  scheduled  at  any  point  in  the  meeting.  A policy 
body  is  not  required,  but  may  choose,  to  offer  an  opportunity  for  “general  public  comment” 
at  a special  meeting.  Govt.  Code  § 54954.3. 

The  Board  of  Supervisors,  only,  is  not  required  to  provide  for  public  comment  on  items  be- 
fore the  full  Board  that  were  previously  considered  at  a committee  meeting  at  which  public 
comment  was  allowed,  or  that  were  previously  considered  at  a meeting  of  the  full  Board,  sit- 
ting as  a committee  of  the  whole,  at  which  public  comment  was  allowed.  Govt.  Code 
§ 54954.3;  Admin.  Code  § 67.15(a). 

A member  of  the  public  has  a right  to  comment  anonymously.  The  presiding  officer  may 
request  that  each  speaker  fill  out  a speaker  card  or  state  his  or  her  name  for  the  record,  but 
may  not  require  the  speaker  to  disclose  his  or  her  identity.  See  Govt.  Code  § 54953.3  and 
Admin.  Code  § 67.16. 

A meeting  is  a pubUc  forum  and  broad  reign  must  be  given  to  a speaker’s  right  of  self- 
expression.  A member  of  the  pubUc  has  the  right  to  criticize  the  policy  body’s  programs, 
practices,  policies,  and  services,  as  well  as  its  members  and  staff.  The  presiding  officer  none- 
theless may  reasonably  confine  a speaker’s  comments  to  the  agenda  item  being  addressed  or, 
in  the  case  of  general  public  comment,  to  the  subject  matter  jurisdiction  of  the  policy  body. 

In  extreme  and  unusual  circumstances,  public  comment  may  constitute  discriminatoty  or 
harassing  speech  for  which  the  City  may  be  liable  under  state  or  federal  antidiscrimination 
laws.  To  address  this  possible  problem,  the  Office  of  the  Mayor  has  issued  a “Policy  on 
Discriminatory  or  Harassing  Remarks  Made  at  Public  Meetings  of  City  Boards  and  Commis- 
sions,” which  is  included  in  the  Supplement  to  the  Good  Government  Guide. 
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Members  of  a policy  body  may  offer  public  comment  at  the  meeting  of  another  policy  body. 
Members  retain  their  right  to  comment  pubUcly  on  the  wisdom  or  propriet}-  of  government 
actions,  including  those  of  the  poUcy  body  on  which  they  sit.  Admin.  Code  § 67.17.  Special 
provisions  govern  comment  by  members  of  the  Board  of  Supervisors  at  the  meeting  of  an- 
other policy  body.  Charter  §2.114.  Further,  members  of  policy  bodies  who  perform 
quasi-judicial  functions,  such  as  granting  or  revoking  permits,  need  to  be  careful  about 
their  public  comments.  Quasi-judicial  boards  must  afford  a fair  hearing  to  the  parties  be- 
fore them.  Central  to  a fair  hearing  is  a requirement  that  decisionmakers  come  to  the  hear- 
ing with  an  open  mind,  prepared  to  hear  both  sides  and  to  decide  the  case  on  the  merits  of 
the  evidence  presented.  A member  of  a policy  body  who  makes  public  statements  or  advo- 
cates in  support  of  or  opposition  to  a party  who  later  appears  before  that  body  in  a quasi- 
judicial proceeding  could  be  vulnerable  to  a charge  that  the  member  is  biased  on  the  matter. 
Members  of  such  bodies  should  confer  with  the  Office  of  the  City  Attorney  when  these  is- 
sues arise. 

3.  Time  Limits  For  Public  Comment 

A polic}^  body  has  the  power  to  adopt  reasonable  rules  and  regulations  relating  to  public 
comment.  The  Sunshine  Ordinance  reqxoires  all  policy  bodies  to  allow  each  member  of  the 
public  to  speak  once  on  each  calendared  item  for  up  to  three  minutes.  The  policy  body  may 
limit  public  comment  on  an  agenda  item  to  less  than  three  minutes  per  speaker,  based  on 
such  factors  as  the  nature  of  the  agenda  item,  the  number  of  anticipated  speakers  for  that 
item,  and  the  number  and  anticipated  duration  of  other  agenda  items. 

The  Sunshine  Ordinance  requires  the  policy  body  to  apply  time  limits  uniformly  to  members 
of  the  public  wishing  to  testify.  Admin.  Code  § 67.15(c).  An  organizational  representative 
has  a right  to  comment  on  an  item  for  the  same  amount  of  time  as  an  mdi\tidual  member  of 
the  public.  If  a member  of  the  public  has  a disability  that  impairs  her  ability  to  speak,  the 
policy  body  must  extend  her  time  to  speak  to  accommodate  her  disability.  In  addition,  addi- 
tional time  may  be  granted  to  accommodate  members  of  the  public  requiring  use  of  a trans- 
lator. 

A body  may  wish  to  adopt  a rule  limiting  public  testimony  in  situations  where  an  agenda 
item  is  heard  in  one  meeting  and  public  testimony  is  taken  on  the  item,  and  it  is  continued  to 
the  next  meeting  for  deliberation  and  action.  In  this  situation,  the  public  body  may  preclude 
individioals  from  testifying  at  the  subsequent  meeting  on  an  item  with  regard  to  which  they 
have  already  provided  testimony.  Individuals  attending  the  second  meeting,  who  did  not 
speak  at  the  first  meeting,  should  be  allowed  to  testifi".  In  addition,  indi\’iduals  who  have 
points  to  make  regarding  issues  that  were  not  raised  at  the  first  meeting  should  also  be  al- 
lowed to  testif}". 

If  the  parent  board  or  commission  limits  a committee’s  authority  to  hear  only  those  items  re- 
ferred to  it  by  the  parent  board  or  commission,  then  the  committee  may  hmit  public  discus- 
sion to  the  items  on  its  agenda.  In  other  words,  such  committee  is  not  required  to  take  gen- 
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eral  public  comment  on  items  that  are  not  listed  on  the  agenda.  Persons  desiring  to  speak 
on  non-agenda  items  may  address  those  items  at  meetings  of  the  parent  board  or  commis- 
sion, provided  the  items  are  within  the  jurisdiction  of  the  parent  board  or  commission. 
Govt.  Code  § 54954.3(a). 

4.  Availability  of  Agendas  and  other  Records  Relating  to 
Meetings 

As  a general  rule,  meeting  agendas  and  other  documents  distributed  to  a majority  of  the 
members  of  a policy  body  in  connection  with  a matter  to  be  considered  at  a meeting  must  be 
made  available  to  the  pubHc.  Govt.  Code  § 54957.5(a).  Moreover,  even  if  a document  has 
not  been  distributed  to  a majority,  it  must  be  made  available  to  the  pubHc  if  it  is  intended  to 
be  distributed  to  a majority  in  connection  with  a matter  anticipated  for  discussion  or  consid- 
eration at  a meeting,  and  is  on  file  with  the  clerk  of  the  policy  body.  Admin.  Code  § 67.9(a). 

These  general  rules  are  qualified  by  an  exception.  If  the  document  is  otherwise  exempt  from 
public  disclosure,  it  typically  remains  exempt.  Govt.  Code  § 54957.5(a);  Admin.  Code 
§ 67.9(a).  For  example,  a privileged  attomey-cUent  memorandum  distributed  to  a majority  of 
members  of  a policy  body  does  not  lose  its  confidential  status  by  virtue  of  the  distribution. 
Please  consult  with  the  Deputy  City  Attorney  assigned  to  your  policy  body  if  advice  is 
needed  as  to  who  may  authorixe  the  disclosure  of  privileged  documents. 

Any  person  may  make  a standing  request  to  receive  the  meeting  agenda  and  agenda  packet. 
The  request  must  be  in  writing.  The  materials  must  be  mailed  to  the  member  of  the  public 
at  the  same  time  they  are  mailed  to  the  members  of  the  policy  body  or  when  the  agenda  is 
posted,  whichever  is  earlier.  The  written  request  is  valid  for  the  calendar  year  in  which  it  is 
filed  and  must  be  renewed  by  January  T‘  of  each  year.  Govt.  Code  § 54954.1.  We  suggest 
that  policy  bodies  notify  members  of  the  public  who  have  made  a standing  request  for  such 
materials  of  their  need  to  renew  the  request  annually. 

A policy  body  may  charge  only  mailing  costs,  plus  one  cent  per  page,  for  a copy  of  an  agenda 
or  other  record  prepared  for  distribution  at  a meeting,  unless  a special  fee  has  been  estab- 
lished under  a process  outlined  in  the  Sunshine  Ordinance.  Admin.  Code  §§  67.9(e), 
67.28(d). 

Upon  request,  all  policy  bodies  must  make  agendas  and  documents  constituting  the  agenda 
packet  for  each  meeting  available,  without  surcharge,  in  alternative  formats  to  indivtiduals 
with  disabilities.  Govt.  Code  §§  54954.1  and  54954.2;  Admin.  Code  § 67.7(f). 

Records  that  are  distributed  during  a public  meeting  but  before  the  commencement  of  the 
discussion  must  be  made  available  for  public  inspection  before  and  during  the  discussion. 
Admin.  Code  § 67.9(c).  Records  that  are  distributed  during  the  discussion  of  the  item  at  a 
public  meeting  must  be  made  available  for  public  inspection  immediately  or  as  soon  after  the 
discussion  as  is  practicable.  Govt.  Code  § 54957.5;  Admin.  Code  § 67.9. 
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5.  Tape  Recording,  Filming  and  Photographing  Public  Meetings 

The  Brown  Act  and  Sunshine  Ordinance  give  members  of  the  public  the  right  to  tape  re- 
cord, film  or  take  photographs  of  public  meetings,  unless  the  body  makes  a reasonable  fmd- 
ing  that  this  activit\*  persistendy  disrupts  the  meeting.  Govt.  Code  § 54953.5(a);  Admin. 
Code  § 67.14(a). 


6.  Disabled  Access 

AH  policy  bodies  must  pro\dde  sign-language  interpreters  or  note-takers  at  each  regular 
meeting  if  the  body  has  received  a request  for  such  services  at  least  48  hours  before  the 
meeting.^’  In  addition,  each  board  and  commission  must  ensure  that  accessible  seating  for 
persons  with  disabilities,  including  those  using  wheelchairs,  is  made  available  for  each  regular 
and  special  meeting.  Govt.  Code  § 54953.2;  Admin.  Code  § 67.13.  Finally,  policy  bodies 
must  make  disabilit}*-related  modifications  or  accommodations  necessar)-  to  permit  a person 
with  a disabiHt}’  to  participate  in  a public  meeting.  For  example,  policy  bodies  must  make 
agendas,  minutes  and  other  writings  distributed  at  public  meetings  available  in  appropriate 
alternative  formats,  upon  request.  Govt.  Code  §§  54953.2,  54954.1,  54954.2,  54957.5. 


F.  Disruption  of  Meetings 

Generally,  there  are  two  sorts  of  disruptions  that  can  occur  at  meetings.  In  some  cases,  indi- 
viduals disrupt  the  meeting  by  making  noise,  speaking  out  of  turn,  or  otherwise  refusing  to  com- 
ply with  the  policy  body’s  rules  governing  their  meetings.  Indi\’iduals  engaging  in  such  conduct 
may  be  arrested  and  removed  from  the  meeting.  Before  a presiding  officer  asks  the  police  to  ar- 
rest a person  for  disrupting  a meeting,  the  offending  individual  should  be  warned  and  be  given 
an  opportunity  to  correct  the  behavior. 

In  other  cases,  there  may  be  a general  disruption  of  such  a nature  that  order  cannot  be  restored 
by  the  removal  of  the  willful  disrupter.  In  these  situations,  the  policy  body  may  order  the  room 
cleared  and  then  continue  in  session.  In  such  an  event,  representatives  of  ne>x^  media  not  in- 
volved in  the  disruption  have  a right  to  remain  in  the  meeting.  A policy  body  may  adopt  a pro- 
cedure to  readmit  individuals  not  responsible  for  the  disruption.  As  an  alternative  to  ordering 
the  room  cleared,  the  policy  body  may  choose  to  continue  the  meeting  to  another  date,  or  may 
take  a short  recess.  Govt.  Code  § 54957.9. 


Where  a policy  body  meets  on  a Monday,  the  request  for  such  services  must  be  made  by  4:00  p.m.  on  the  last  business 
day  of  the  preceding  week. 
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V.  Remedies,  Penalties,  and  Enforcement 

The  Brown  Act,  Public  Records  Act  and  Sunshine  Ordinance  all  provide  substantial  remedies  and 
penalties  for  violation  of  their  provisions. 


A.  Violations  of  the  Brown  Act 

1.  Willful  Violation  a Misdemeanor 

The  Brown  Act  provides  that  each  member  of  a policy  body  who  attends  a meeting  of  the 
body  where  an  action  is  taken  in  violation  of  the  Brown  Act  and  where  the  member  intends 
to  deprive  the  public  of  information  to  which  the  public  is  entitled  is  guilty  of  a misde- 
meanor. Govt.  Code  § 54959. 


2.  Invalidation  OF  Action 

A court  may  declare  an  action  taken  by  a policy  body  in  violation  of  certain  provisions  of  the 
Brown  Act  null  and  void.  Any  interested  person  may  request  such  relief.  Before  filing  an 
action  in  court,  the  individual  must  first  serve  a written  demand  letter  on  the  policy  body  ex- 
plaining the  violation  to  give  the  policy  body  an  opportunity  to  correct  the  violation.  If  the 
poUcy  body  does  not  do  so  and  a court  finds  that  the  body  violated  specified  provisions  of 
the  Brown  Act,  the  court  may  set  aside  the  action.  Govt.  Code  § 54960.1  The  court  may 
also  award  the  plaintiff  court  costs  and  attorneys’  fees.  Govt.  Code  § 54960.5. 


3.  Injunctive  and  Declaratory  Relief 

A court  may  also  issue  an  injunction  or  declarator}’  relief  to  stop  or  prevent  violations  or 
threatened  violations  of  the  Brown  Act.  Any  interested  person  may  seek  such  relief.  The 
court  may  award  court  costs  and  attorneys’  fees  to  the  plaintiff  Govt.  Code  §§  54960, 
54960.5. 

4.  Penalties  for  Disclosing  Confidential  Information 

The  Brown  Act  provides  specific  penalties  for  disclosing,  without  the  policy  body’s  authori- 
xation,  confidential  information  acquired  in  a closed  session.  Those  penalties  include  injunc- 
tive relief  to  prevent  the  disclosure  of  confidential  information,  disciplinaty  action,  or  refer- 
ral for  possible  criminal  prosecution.  Govt.  Code  § 54963. 


B,  Violations  of  the  Public  Records  Act 

Under  the  Public  Records  Act,  an  individual  may  sue  to  enforce  his  or  her  right  to  inspect  or  re- 
ceive a copy  of  a record.  If  the  court  finds  that  the  decision  to  refuse  disclosure  is  not  justified. 
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the  court  may  order  the  official  to  disclose  the  record.  The  court  may  award  court  costs  and  at- 
torneys’ fees  if  the  plaintiff  prevails.^  Govt.  Code  §§  6258  and  6259. 


C.  Violations  of  the  Sunshine  Ordinance 

The  Sunshine  Ordinance  specifies  substantial  penalties  for  violations  of  its  pro\’isions. 

1.  Willful  Violation  is  Official  Misconduct 

First,  and  most  importandy,  willful  failure  of  any  elected  official,  department  head,  or  “other 
managerial  Citj"  employee”  to  discharge  any  duties  imposed  by  the  Sunshine  Ordinance, 
Brown  Act  or  Public  Records  Act  is  official  misconduct.  The  Ethics  Commission  is  author- 
ized to  hear  complaints  involving  willful  violations  of  these  laws  by  elected  officials  or  de- 
partment heads.  Admin.  Code  § 67.34. 

2.  Administrative  Appeals  of  Public  Records  Requests 

The  Sunshine  Ordinance  provides  for  an  administrative  appeals  process  through  which  a re- 
quester can  challenge  a department’s  denial  of  access  to  records.  A requester  may  petition 
(1)  the  Sunshine  Ordinance  Task  Force  for  a determination  whether  a department  has  \tio- 
lated  the  Public  Records  Act  or  the  Sunshine  Ordinance  regarding  access  to  public  records 
and/or  (2)  the  Supervisor  of  Records  (Office  of  the  Cip"  Attorney)  for  a determination 
whether  the  requested  record  should  be  disclosed.  If  the  decision  is  that  denial  was  im- 
proper and  the  department  then  does  not  produce  the  record,  both  the  Task  Force  and  Su- 
pervisor of  Records  will  refer  the  matter  to  an  enforcing  agency.  Admin.  Code  §§  67.2 1 (d) 
and  (e);  67.30(c). 

3.  Right  to  Court  Enforcement  of  the  Ordinance 

The  Sunshine  Ordinance  authorizes  any  person  to  institute  court  proceedings  to  enforce  the 
Ordinance.  Any  individual  may  sue  to  enforce  his  or  her  right  to  inspect  or  receive  a copy 
of  any  public  record,  to  enforce  his  or  her  right  to  attend  any  meeting  required  to  be  open, 
or  to  compel  such  meeting  to  be  open.  In  addition,  if  a City  or  state  official  does  not  take 
action  within  40  days  after  a complaint  is  filed,  an  individual  may  sue  for  enforcement  of  the 
Ordinance.  Admin.  Code  § 67.35. 


22  If  the  court  finds  that  the  plaintiff  s case  is  “clearly  frivolous,”  it  may  award  court  costs  and  attome>-s’  fees  to  the 
public  agency. 
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VI.  San  Francisco  Charter  Section  16.112:  Required 
Notice  For  Certain  City  Actions 

San  Francisco  Charter  section  16.112  sets  forth  requirements,  beyond  those  imposed  by  the  Brown 
Act  and  Sunshine  Ordinance,  for  providing  notice  of  and  public  hearings  before  the  City  takes 
certain  actions.  Section  16.112  requires  the  City  to  hold  public  hearings  before:  closing,  eliminating, 
or  significantly  reducing  the  level  of  services  at  any  facility  used  by  the  public;  significantly  changing 
the  operating  schedule  or  route  of  a transit  Hne;  instimting  or  changing  any  fee,  rates  or  fares  affect- 
ing the  public;  or  adopting  any  amendment  to  the  general  plan  or  change  in  zoning  or  land  use. 
Section  16.112  requires  the  City  to  publish  notice  of  these  public  hearings  in  the  City’s  official  news- 
paper. 

In  addition,  section  16.112  requires  the  City  to  publish  notice  of:  any  sale,  lease,  rental,  encumbrance 
or  exchange  of  real  property  held  by  the  City;  the  formation  of  special  assessment  districts  and  the 
conduct  of  hearings  on  protests  of  special  assessment  districts;  the  issuance  of  requests  for  bids  or 
proposals  involving  expenditures  of  $50,000  or  more  and  the  award  of  contracts  for  the  same;  and 
polling  places  and  precinct  officers  for  any  election. 

Because  of  other  changes  the  1996  Charter  makes  to  the  powers  of  the  Board  of  Supervisors,  Char- 
ter section  16.112  primarily  affects  the  Board.  Certain  of  its  provisions  may  affect  other  City  de- 
partments, commissions  and  boards.  For  further  information  on  this  requirement,  please  contact 
the  Office  of  the  City  Attorney. 


VII.  The  Citizens’  Right-To-Know  Act  of  1998:  Notice 
Before  Approving  City  Projects 

On  June  2,  1998,  San  Francisco  voters  approved  the  Citizens’  Right-To-Know  Act  of  1998  (San 
Francisco  Administrative  Code  Chapter  79).  The  Act  requites  City  departments  to  post  public 
notice  prior  to  approving  certain  types  of  City  projects.  The  criteria  that  trigger  the  need  for  posting 
and  the  timing  of  the  posting  are  very  fact-specific. 

A “City  Project,”  for  purposes  of  the  Act,  is  a project  that  houses  City  operations  or  pro\tides  ser- 
vices or  assistance  to  the  public  and  involves  new  construction,  a change  in  use,  or  a significant 
expansion  of  an  existing  use  at  a specific  location.^^  Admin.  Code  § 79.2(b).  A City  Project  must 
either  be  undertaken  directly  by  a City  department,  or  by  a contractor  or  other  agent  that  receives 
$50,000  or  more  in  City  funding  for  the  construction  work  or  operating  expenses  from  tliat  particu- 
lar location.  City  funding  includes  funding  from  federal,  state  or  other  sources  that  is  administered 
by  the  City.  Admin.  Code  § 79.2(c). 

The  following  projects  are  exempt  from  these  requirements:  (1)  a shelter  for  battered  persons;  (2) 
certain  family  care,  foster  or  group  homes  serving  six  or  fewer  persons;  (3)  a project  undertaken 


Under  the  Act,  the  Zoning  Administrator  interprets  the  terms  “change  in  use”  and  “significant  expansion  of  an 
existing  use.”  Admin.  Code  § 79.2(d). 
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solelv  to  achieve  compliance  with  disabled  access  laws;  (4)  a project  in  the  public  right-of-w'ay;  and 
(5)  a project  outside  the  Cit}*  limits.  Admin.  Code  § 79.3. 

A department  sponsoring  a Citv  Project  must  give  the  public  notice  at  least  15  days  prior  to  that 
department’s  final  “approval”  of  the  project.  “Approval”  means  an  action  by  the  Cip'  officer,  de- 
partment, board  or  commission  that  is  sponsoring  a Cip'  project  in  which  a “final  commitment”  is 
made  to  fund  or  undertake  the  project  Admin.  Code  § 79.2(a)  and  79.5. 

The  point  at  which  “approval”  occurs  differs  from  Cip*  department  to  Cip'  department.  By  way  of 
example,  w’^here  a Commission  governs  the  department,  final  approval  may  occur  when  the  Com- 
mission approves  funding  for  a project  or  approves  the  acquisition  of  land  for  a project.  VCTiere  a 
department  head  or  elected  official  has  the  authoritv  to  approve  projects  without  action  by  a Com- 
mission, approval  may  occur  w^hen  the  department  head  enters  into  an  architectural  services  con- 
tract, signs  loan  documents  or  aw^ards  a grant.  “Approval”  does  not  include  a decision  to  undertake 
a preliminary  study  of  one  or  more  potential  sites  for  a project.  Rather,  “approval”  occurs  when  the 
sponsoring  department  makes  a firm  commitment  to  move  forw-ard  with  or  fund  a project  at  a 
particular  location. 

The  notice  required  by  the  Act  must  be  posted  at  least  15  days  prior  to  the  approval  of  the  project, 
and  must  remain  posted  through  the  actual  approval.  The  Act  requires  that  a sign  be  posted  on  the 
propertv.  The  sign  must  be  entitied  Notice  of  Intent  to  Approve  a City  project  at  this  location,  and 
must  identifv  the  officer,  department,  board  or  commission  that  will  consider  approval  of  the  pro- 
ject, the  date  of  consideration,  and  how  to  obtain  more  information.  Section  79.5  of  the  Ordinance 
describes  the  signposting  requirements  in  more  detail.  The  Director  of  Administrative  Ser\-ices  has 
developed  a standardized  sign  that  may  be  used  to  satisfy  the  Act. 

Instead  of  signposting,  a department  may  send  mailed  notice  to  propertv  owners  and  occupants  in  a 
300-foot  radius  of  the  property  at  least  20  davs  prior  to  consideration  of  the  project  approval. 
Admin.  Code  § 79.6. 


VIII.  The  Americans  With  Disabiuties  Act  Notice 
Provisions 

Title  II  of  the  Americans  with  Disabilities  Act  requires  public  agencies,  including  City  departments, 
to  give  notice  to  appKcants,  participants,  beneficiaries,  and  all  other  interested  persons  of  the  rights 
and  protections  afforded  by  the  Americans  with  Disabilities  Act  and  its  applicabilit}'  to  the  ser\'ices, 
programs,  or  activities  of  the  City  department.  (28  CFR  § 35.106.)  The  Mayor’s  Office  has  pre- 
scribed use  of  the  following  notice  by  City  departments  on  pamphlets,  brochures,  and  notices  de- 
scribing programs,  benefits,  services  or  employment  opportunities.  In  addition,  the  statement  must 
be  posted  in  places  wiiere  the  public  meets  with  department  staff. 

Policy  of  Nondiscrimination  on  the  Basis  of  Disability  and  Equal  Employment  Opportunin-  State- 
ment: 
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The  (name  of  agency)  does  not  discriminate  on  the  basis  of  disability  in 
employment  or  in  the  admission  and  access  to  its  programs  or  activities. 

(Name  of  the  ADA  coordinator,  address,  phone  number,  and  TTY  or 
TDD  number)  has  been  designated  to  coordinate  and  carry  out  this  de- 
partment/ agency’s  compliance  with  the  nondiscrimination  requirements  of 
Title  II  of  the  Americans  with  Disabilities  Act  (ADA).  Information  con- 
cerning the  provisions  of  the  ADA,  and  the  rights  provided  thereunder,  are 
available  from  the  ADA  coordinator. 


IX.  The  Application  of  Public  Meetings  and  Public 
Records  Laws  to  Private  Entities 

Some  provisions  of  the  Brown  Act,  Public  Records  Act  and  Sunshine  Ordinance  apply  to  some 
private  entities.  In  1998,  San  Francisco  enacted  the  Nonprofit  Public  Access  Ordinance,  a law 
governing  pubHc  access  to  the  meetings  and  records  of  some  nonprofit  organisations  that  contract 
with  the  City.  The  1999  amendments  to  the  Sunshine  Ordinance  also  affect  private  entities  that  do 
business  with  the  City. 


A.  The  Brown  Act 

In  limited  circumstances,  a board  of  directors  of  a private  entity^  may  be  subject  to  aU  of  the  pro- 
visions of  the  Brown  Act:  first,  where  the  corporation  is  created  by  the  Board  of  Supervisors  in 
order  to  exercise  authority  that  may  lawfully  be  delegated  by  the  Board  to  a private  corporation 
or  entity;  or  second,  where  an  entity  receives  funds  from  a local  agency  and  the  membership  of 
the  board  of  directors  includes  a member  of  a policy  body  of  that  agency  appointed  to  the  board 
as  a fuU  voting  member  by  the  policy  body.  In  those  circumstances,  the  corporation’s  board 
must  conduct  its  meetings  in  conformance  with  aU  of  the  provisions  of  the  Brown  Act.  Govti. 
Code  § 54952(c). 

B.  The  Public  Records  Act 

In  the  same  limited  circumstances,  a private  entity'  may  also  be  subject  to  the  provisions  of  the 
Public  Records  Act.  A private  entity  whose  meetings  of  its  board  of  directors  are  subject  to  the 
Brown  Act,  as  described  directly  above,  is  also  subject  to  the  Public  Records  Act.^'*  Govt.  Code 
§ 6252(b).  Therefore,  the  records  maintained  by  such  an  organization  are  considered  public  re- 
cords, just  Uke  records  maintained  by  City  departments. 


24  Prior  to  January  1,  1999,  the  Public  Records  Act  applied  to  any  “nonprofit  organizations  of  local  govenimental 
agencies  and  officials  which  are  supported  solely  by  public  funds.”  Effective  J anuaty  1,  1999,  the  Public  Records  Act 
has  been  amended  to  apply  only  to  private  entities  that  are  subject  to  the  Brown  Act. 
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Cl  The  Sunshine  Ordinance  (San  Francisco 
Administrative  Code  Chapter  67) 

As  described  above  in  Section  IV.A.2.,  in  limited  circumstances,  the  Sunshine  Ordinance’s  pas- 
sive meeting  rules  apply  to  some  meetings  of  some  private  entities. 

The  Sunshine  Ordinance  provides  that  private  entities  consisting  of  multimember  bodies  that 
are  primarily  formed  or  existing  to  serve  as  a non-govemmental  advisor  to  a member  of  a policy 
body,  the  Mayor,  the  City  Administrator,  a department  head  or  any  elective  officer  are  subject  to 
the  passive  meeting  rules.  Admin.  Code  § 67.4(a)(5).  Where  a City  official  does  not  form  such  a 
committee,  generally,  only  its  meetings  with  City  officials  will  be  subject  to  passive  meeting  rules. 
Nevertheless,  the  Sunshine  Ordinance  also  recognizes  privacy  rights  of  individuals  and  entities. 
Admin.  Code  § 67.1(g).  As  a result,  there  may  be  cases  where  the  Ordinance  should  not  be  in- 
terpreted to  require  public  access  to  such  meetings.  Public  officials  with  questions  concerning 
their  obligations  upon  attendance  at  such  committee  meetings  should  contact  the  Office  of  the 
City  Attorney. 

If  a private  entity  organizes  a social,  recreational  or  ceremonial  occasion  for  a policy  body  to 
which  a majority  of  the  body  has  been  invited,  the  gathering  is  subject  to  the  passive  meeting 
rules.  The  gathering  must  be  open  to  the  public  without  charge.  While  the  entity  is  not  required 
to  provide  notice  of  the  event  to  the  pubUc,  upon  inquit}"  by  a member  of  the  public,  the  time, 
place  and  nature  of  the  event  must  be  disclosed.  Admin.  Code  § 67.3(c)(3). 

If  a private  entity  owns,  operates  or  manages  any  property  in  which  the  City  has  or  will  have  an 
ownership  interest  and  on  which  the  entity  performs  a governmental  function  related  to  the  fur- 
therance of  health,  safety  or  welfare,  that  portion  of  any  meeting  of  the  governing  board  of  the 
corporation  relating  to  its  City  business  must  comply  with  the  passive  meeting  pro\tisions. 
Admin.  Code  § 67.4(b). 

The  portion  of  the  meetings  relating  to  City  business  must  be  open  to  the  public.  Upon  request, 
the  corporation  must  disclose  the  time,  place,  and  nature  of  the  meeting  and  event,  as  well  as  any 
agenda  prepared.  At  those  meetings,  the  board  may,  but  is  not  required  to,  take  public  com- 
ment. In  addition,  the  Sunshine  Ordinance  requires  that  the  entity’s  records  relating  to  the  gov- 
ernment-related activities  be  made  available  to  the  pubHc. 


D.The  Nonprofit  Public  Access  Ordinance  (San 
Francisco  Administrative  Code  Chapter  12L) 

Effective  October  17,  1998,  the  San  Francisco  Board  of  Supervisors  enacted  Chapter  12L  of  the 
Administrative  Code,  the  Nonprofit  Public  Access  Ordinance.  These  provtisions  impose  public 
access  requirements  on  certain  nonprofit  entities  that  contract  with  the  Citv.  See  Admin.  Code 
§§  12L.1-12L.10. 

These  requirements  apply  to  nonprofit  organizations  that  receive  at  least  $250,000  per  year  in 
funding  provided  by  or  through  the  City  and  have  at  least  one  “contract”  with  the  City,  as  that 
term  is  defined  in  the  legislation.  The  legislation  defines  a “contract”  to  include  any  agreement 
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under  which  a nonprofit  receives  City-provided  or  City-controlled  funds  for  its  operations  or 
programs  or  for  goods  or  services  that  it  provides  to  the  public.  Agreements  to  provide  the  City 
with  goods  used  by  City  government  itself  (such  as  office  supplies  or  similar  items),  and  agree- 
ments to  provide  services  or  benefits  to  City  employees  and/ or  their  dependents,  are  not  “con- 
tracts” under  the  amendments.  Money  that  a nonprofit  receives  under  such  agreements  will 
count  toward  the  $250,000  annual  threshold,  so  long  as  the  nonprofit  has  another  agreement 
with  the  City  that  is  a “contract”  under  the  legislation. 

L Open  Board  Meetings 

Each  organi2ation  covered  under  the  Ordinance  must  allow  the  public  to  attend  at  least  two 
typical  meetings  per  year  of  its  Board  of  Directors.  Members  of  the  pubHc  who  attend  those 
meetings  must  be  allowed  to  address  the  Board  on  subjects  of  pubUc  interest  relating  to  the 
organization’s  operations.  At  least  30  days  before  each  such  designated  pubHc  Board  meet- 
ing, the  organization  must  send  written  notice  of  the  meeting’s  date,  time,  and  location  to 
the  Clerk  of  the  Board  of  Supervisors  for  posting.  Upon  request,  each  organization  must  in- 
form any  member  of  the  public  of  the  next  designated  public  meeting’s  date,  time,  and  loca- 
tion. 

The  organization  is  not  required  to  alter  the  location  or  facilit}"  in  which  its  Board  meets.  A 
nonprofit  organization  may  preclude  the  public  from  attending  those  portions  of  a desig- 
nated public  Board  meeting  which  concern  specified  subjects  (generally  where  public  atten- 
dance at  that  portion  of  the  meeting  would  result  in  the  violation  of  client  or  donor  confi- 
dentiality, the  violation  of  the  attorney-client  privilege,  or  disclosure  of  a trade  secret;  or 
when  the  Board  will  be  discussing  litigation,  real  estate  acquisitions,  or  employee  hiring  or 
performance).  Finally,  nonprofit  organizations  engaged  primarily  in  abortion  counseling  or 
abortion  services,  domestic  violence  sheltering,  or  suicide  prevention  are  not  required  to 
open  theic  Board  meetings  to  the  public. 

2.  Public  Access  to  Financial  Records 

Each  organization  subject  to  the  Ordinance  is  required  to  make  available  for  public  inspec- 
tion and  copying  (1)  its  most  recent  budget,  as  provided  to  die  City  in  a grant  or  contract 
application;  (2)  its  most  recent  tax  returns;  and  (3)  any  financial  audits  or  performance 
evaluations  of  the  organization  done  within  the  last  two  years  by  or  for  the  City,  so  long  as 
the  City  has  not  designated  them  as  confidential.  No  document  need  be  made  available  to 
the  public  if  doing  so  would  reveal  the  identity  of  the  nonprofit  donor(s),  or  the  amount  or 
nature  of  any  donation. 

The  public  may  inspect  these  documents  during  the  organization’s  regular  business  hours,  or 
receive  copies,  upon  10  days’  notice. 

3.  Community  Representation  on  the  Board 

As  City  policy,  the  Ordinance  calls  for  each  nonprofit  organization  subject  to  the  Ordinance 
to  make  good-faith  efforts  to  promote  the  membership,  on  its  Board,  of  at  least  one  mem- 
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ber  of  the  community  served  bv  the  orgamzadon.  In  order  to  encourage  such  community 
pardcipadon,  each  organizadon  is  required  to  give  public  nodce  of  Board  vacancies;  allow 
members  of  the  public  to  propose  themselves  for  Board  membersldp;  and  allow  the  public 
to  comment  on  Board  membership  issues  during  at  least  one  designated  public  Board  meet- 
ing per  year. 

4.  Responsibility  for  the  Costs  of  Complying  with  the 
Ordinance 

Members  of  the  public  who  request  copies  of  financial  records  may  be  charged  the  direct 
costs  of  cop}dng  and  mailing  those  records.  Each  covered  nonprofit  organizadon  will  be  re- 
sponsible for  any  costs  incurred  in  complying  with  these  requirements  other  than  direct 
copying  or  mailing  costs,  up  to  a ceiling  of  $500  per  year. 

5.  Enforcement  of  the  Ordinance 

Complaints  from  the  pubHc  concerning  an  organizadon’s  compliance  with  these  require- 
ments win  be  handled  by  a three-stage  non-binding  dispute  resoludon  process.  That  process 
consists  of  review  of  the  complaint  and  recommended  resoludon  by  the  contracting  City  de- 
partment; opdonal  advisory  review  by  the  Sunshine  Ordinance  Task  Force;  and  revdew  and 
recommended  resoludon  by  the  Board  of  Supervisors.  If  an  organizadon  materially 
breaches  its  obligadons  under  the  Ordinance,  the  contracting  City  department  is  authorized, 
but  not  required,  to  terminate  or  decline  to  renew  the  organizadon’s  contract. 


E,  Provisions  of  the  Sunshine  Ordinance  Affecting 
Private  Entities 

The  Sunshine  Ordinance  contains  provisions  affecting  private  enddes  that  do  business  with  or 
make  donadons  to  the  City. 

L Conditions  on  the  City’s  Receipt  of  Outside  Funding  from 
Private  Entities 

The  Sunshine  Ordinance  places  certain  condidons  upon  the  acceptance  of  or  spending  of 
“outside  funding”  to  carry  out  or  assist  any  City  funcdon.  It  pro\ddes  that  no  official,  em- 
ployee or  agent  of  the  City  may  accept,  direct  or  influence  the  spending  of  any  money,  goods 
or  services  worth  more  than  one  hundred  dollars  in  aggregate,  for  the  purpose  of  carn-ing 
out  or  assisting  any  City  funcdon,  unless  the  City  discloses  the  amount  and  source  of  all  such 
bonds.  Admin.  Code  § 67.29-6. 

The  disclosure  must  include  the  amount  of  the  contribudon,  the  source  of  the  contribudon, 
the  names  of  aU  individuals  or  the  organizadon  contributing  such  monev  and  a statement  as 
to  any  financial  interest  the  contributor  has  involving  the  City.  In  general,  the  department 
receiving  or  directing  the  funds  must  make  such  disclosure  on  its  Web  site.  In  addidon,  end- 
des that  provide  or  manage  such  funds  must  generally  agree  in  writing  to  make  these  disclo- 
sures. Admin.  Code  § 67.29-6. 
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a.  What  is  Outside  Funding? 


Outside  funding  is  gifts  made  to  the  City  by  private  entities  for  City  functions.  Private 
entities  include  both  for  profit  and  nonprofit  entities.  Outside  funding  does  not  include 
any  state  or  federal  government  funds  for  City  programs.  The  City  is  required  to  dis- 
close receipt  of  government  funds  under  the  Public  Records  Act. 

K What  IS  A City  Function? 

A City  function  is  any  of  the  services,  events  or  responsibilities  ordinarily  undertaken  by 
the  City.  City  functions  can  include  providing  City  services,  such  as  road  or  park  main- 
tenance. In  addition.  City  functions  can  included  civic  events  sponsored  by  the  City 
such  as  parades,  conferences  or  festivals. 

The  following  are  some  factors  that  may  be  considered  in  determining  whether  some- 
thing is  a City  function: 

o Does  the  City  traditionally  perform  the  function? 
o Does  the  City  have  an  obKgation  to  perform  the  function? 

O Does  the  City  pay  for  any  part  of  the  function? 
o Does  the  City  provide  insurance  for  the  function? 
o Does  the  name  of  the  function  include  the  Cit}*  or  City  official? 
o Do  City  personnel  oversee  the  function? 

o Do  City  personnel  attend  or  work  at  the  function  on  City  time? 

€\  What  is  a Financial  Interest? 

A financial  interest  includes  a contract,  grant,  lease  or  request  for  license,  permit  or  other 
entitlement  for  use. 

cl.  What  is  $100  in  the  Aggregate? 

The  Sunshine  Ordinance  requires  the  City  to  report  more  than  $100  “in  aggregate.”  The 
department  must  consider  the  aggregate  amount  of  the  contribution  for  each  function 
for  which  it  receives  outside  funding. 


2.  City  Must  Ensure  Private  Entities  Maintain  Accurate 
Records  of  Transactions  With  Citizens 

The  Sunshine  Ordinance  places  a condition  on  any  contract,  agreement  or  permit  between 
the  City  and  an  outside  entity  for  performance  of  a City-related  program,  function  or  service 
that  authorizes  the  entity  to  demand  any  funds  or  fees  from  citizens.  The  agreement  must 
contain  a provision  requiring  the  entity  to  maintain  accurate  records  of  each  transaction.  The 
Ordinance  requites  such  records  to  be  available  to  the  public  and  provides  explicit  penalties 
for  violating  this  provision.  Admin.  Code  § 67.29-7(c). 
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The  Sunshine  Ordinance  explicitly  provides  that  tliis  provision  applies  to:  (1)  any  agreement 
allowing  an  entity  to  tow  or  impound  vehicles  in  the  City;  and  (2)  any  agreement  allowing  an 
entity  to  collect  any  fee  from  persons  in  any  pretrial  diversion  program,  f or  guidance  on 
what  otlier  agreements  are  for  performance  of  a City  program,  function  or  service,  please  sec 
Section  IX.E.l,  Conditions  on  the  City’s  Receipt  of  Outside  Funding  from  Private  Entities, 
directly  above.  Admin.  Code  § 67.29-7(c).  The  requirement  does  not  apply  to  leases  or  con- 
cessions on  City  property. 

Prior  to  releasing  such  records  City  departments  must  redact  the  names,  addresses,  and  any 
other  identifvdng  or  other  personal  information  relating  to  the  citi2ens  receiving  services. 
Please  contact  the  Office  of  the  City  Attorney  prior  to  releasing  such  records. 

3,  Conditions  on  City  Subsidies  to  Private  Entities 

The  Sunshine  Ordinance  places  certain  conditions  on  the  City’s  ability  to  give  subsidies  to 
private  entities,  including  nonprofit  organhations.  The  Ordinance  provides  that  the  City 
cannot  give  a subsidy  in  funds,  tax  abatements,  land  or  services  to  any  private  entity  unless 
that  private  entity  agrees  in  writing  to  several  conditions.  Subsidies  in  the  form  of  grants,  tax 
incremental  financing  and  below  market  leases  are  subject  to  this  provision.  Admin.  Code 
§ 67.32. 

The  entity  must  provide  the  City  with  financial  projections  (includiag  profit  and  loss  figures) 
for  the  project  for  which  the  subsidy  is  provided.  In  addition,  it  must  provide  annual  au- 
dited financial  statements  for  the  project  thereafter.  These  requirements  apply  only  to  the 
specific  project  for  which  the  subsidy  is  provided  and  not  to  the  entire  operations  of  the  pri- 
vate entity.  AH  such  projections  and  financial  statements  shall  be  available  to  the  public. 
Admin.  Code  § 67.32. 


X.  Conclusion 

We  hope  this  information  is  useful.  We  encourage  you  to  contact  the  Office  of  the  City  Attorney 
with  any  questions  specific  to  your  department. 
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Public  Meetings  Checklist 


The  Public  Meetings  Checklist  provides  a brief  summary  of  the  requirements  for  notice,  agenda  and 
minutes  for  public  meetings  in  San  Francisco. 

The  checklist  is  designed  to  help  policy  bodies  comply  with  state  and  City  sunshine  laws.  For  more 
information  on  Sunshine  requirements,  please  consult  the  Sunshine  sections  in  this  guide  or  contact 
the  Deputy  City  Attorney  assigned  to  your  poHcy  body. 


L Notice  of  Meetings 


These  requirements  apply  to  aU  poHcy  bodies. 


A.  Regular  Meetings 

Each  poUcy  body  must  establish  a time  and  place  for  regular  meetings  by  ordinance,  resolution, 
motion,  or  bylaws;  and  each  poHcy  body  must  post  the  regular  meeting  time  and  place  on  the 
department  Web  site.  In  addition,  the  poHcy  body  must  mail  and  post  agendas  of  its  meetings. 
(See  Section  II,  below.) 


B.  Special  Meetings  at  the  Regular  Meeting  Location 

The  poHcy  body  must  provide  notice  of  the  meeting  and  the  agenda  (which  may  be  one  docu- 
ment) at  least  72  hours  in  advance  of  meeting: 

• To  members  of  the  poHcy  body; 

■ To  members  of  the  media  who  have  requested  notice  in  writing; 

« By  mail,  to  members  of  the  pubHc  who  have  requested,  in  writing,  to  receive  copies  of 
agendas  and  agenda  packets  (requests  are  vaHd  up  to  a calendar  year  and,  to  continue  in 
effect,  must  be  renewed  January  1);  and 

■ Post  the  Notice /Agenda  at  the  San  Francisco  Main  Libraty  Government  Information 
Center,  Web  site,  meeting  site,  and  department  office. 


C.  Special  Meetings  at  Alternative  Locations 

The  poHcy  body  must  provide  the  notice  of  the  meeting  15  days  before  the  meeting:^* 


25  All  meetings  must  be  held  in  San  Francisco,  unless  a specific  exception  otherwise  allows.  Please  contact  the  Ciw 
Attorney’s  Office  if  you  are  considering  holding  a meeting  outside  of  San  Francisco. 
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« To  members  of  the  policy  body; 

• To  members  of  the  media  who  have  requested  notice  in  writing; 

■ By  mail,  to  members  of  the  public  who  have  requested  in  writing,  to  receive  copies  of 
agendas  and  agenda  packets  (requests  are  valid  up  to  a calendar  year  and,  to  continue  in 
effect,  must  be  renewed  Januan*  1);  and 

■ Post  the  Notice  at  the  San  Francisco  Main  Libran*  Government  Information  Center, 
Web  site,  meeting  site,  and  department  office. 

The  agenda  for  the  special  meeting  must  be  posted  and  mailed  72  hours  in  advance.  (See  Sec- 
tion II  below.)  The  alternative  meeting  site  must  be  accessible  to  persons  uith  disabilities. 


D.  Canceling  Meetings 

The  policy  body  must  provide  the  public  with  notice  of  the  cancellation  as  soon  as  reasonably 
possible.  The  policy  body  must: 

■ Post  the  cancellation  at  the  San  Francisco  Main  Libran'  Government  Information  Cen- 
ter, at  the  meeting  site  and  on  the  policy  body’s  Web  site. 

If  sufficient  time  permits,  mail  notice  of  the  meeting  change  to  those  members  of  the  public 
who  have  requested,  in  writing,  to  receive  meeting  agendas. 

E.  Continuing  and  Adjourning  Meetings 

A policy  body  may  continue  the  hearing  of  agenda  items  and  adjourn  meetings,  subject  to  spe- 
cific notice  requirements.  Please  see  the  sunshine  sections  of  this  guide  and  consult  the  depun- 
city  attorney  assigned  to  your  policy  body  for  more  information. 


II.  Agendas 

These  requirements  apply  to  aU  policy  bodies. 


A.  Posting  and  Mailing  Agendas 

The  policy  body  must: 

■ Provide  two  copies  of  the  agenda  to  the  San  Francisco  Main  Libran,-  Government  In- 
formation Center  at  least  72  hours  before  the  meeting. 


Where  the  meeting  is  held  in  a different  room  number  in  the  same  building,  the  15-day  notice  provision  does  not 
apply. 
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Post  the  agenda  at  the  Web  site,  meeting  location  and  department  office  at  least  72  hours 
before  a meeting. 

At  least  72  hours  before  the  meeting,  mail  copies  of  agendas  and  agenda  packets  to 
members  of  the  policy  body. 

Mail  copies  of  agendas  and  agenda  packets  at  same  time  as  to  members  of  the  policy 
body  to  any  member  of  the  public  who  has  requested  to  receive  the  information  in  writ- 
ing (requests  are  valid  up  to  a calendar  year  and,  to  continue  in  effect,  must  be  renewed 
January  1). 


ii.  Content  of  Agendas 

1.  Specific  Agenda  Items 

■ Must  include  a meaningful  description  of  each  item  of  business  to  be  transacted  or  dis- 
cussed. Must  be  sufficiendy  clear  and  specific  to  alert  a person  of  average  intelligence 
and  education  whose  interests  are  affected  that  he  or  she  may  have  reason  to  attend  the 
meeting  or  seek  more  information  on  the  item. 

■ Must  include  whether  the  entity  wiU  take  action  - and  a description  of  the  proposed  ac- 
tion — or  a statement  that  the  item  is  for  discussion  only.  If  the  item  is  posted  as  a dis- 
cussion item,  the  policy  body  may  not  take  action  on  the  item  at  that  meeting. 

" Must  refer  to  explanatory  documents,  such  as  correspondence  or  reports  that  have  been 
provided  to  the  policy  body  in  connection  with  an  agenda  item. 

• Referenced  documents  of  one  page:  must  be  posted  adjacent  to  the  agenda. 

■ Referenced  documents  of  more  than  one  page:  note  on  agenda  that  documents  are 
available  for  public  inspection  and  copying  at  a location  indicated  on  the  agenda  during 
normal  office  hours. 

2.  Form  Language  Required  on  Every  Agenda 

■ Time,  day  and  location  of  meeting. 

• That  public  comment  will  be  taken  on  each  item,  before  or  during  consideration  of  the 
item. 

■ Name  of  contact  person  and  location  where  public  may  inspect  documents  referred  to 
on  agenda. 

« Information  regarding  how,  to  whom,  and  when  a request  for  a disability-related  modifi- 
cation or  accommodation,  including  auxihar}-  aids  or  services  may  be  made  by  a person 
with  a disabihty  who  requires  a modification  or  accommodation  in  order  to  participate  in 
the  public  meeting. 

We  suggest  you  use  the  following  format: 

To  obtain  a disabilit5^-related  modification  or  accommodation,  includ- 
ing auxiliary  aids  or  services,  to  participate  in  the  meeting,  please  contact 
at  least  two  business  days  before  the  meeting. 

The  following  quote: 
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I'CNOW  YOUR  RIGHTS  UNDER  THE  SUNSHINE  ORDINANCE 
(Chapter  67  of  the  San  Francisco  Administrative  Code) 

Government’s  duty  is  to  serve  the  public,  reaching  its  decisions  in  full 
view  of  the  public.  Commissions,  boards,  councils  and  other  agencies  of 
the  City  and  County  exist  to  conduct  the  people’s  business.  This  ordinance 
assures  that  deliberations  are  conducted  before  the  people  and  that  City  op- 
erations are  open  to  the  people’s  review. 

FOR  MORE  INFORALATION  ON  YOUR  RIGHTS  UNDER  THE 
SUNSHINE  ORDINANCE  OR  TO  REPORT  A VIOLATION  OF  THE 
ORDINANCE,  CONTACT  THE  SUNSHINE  ORDINANCE  TASK 
FORCE. 

[Insert  the  address,  area  code  and  phone  number,  fax  number,  e-mail 
address,  and  a contact  person’s  name  for  the  Sunshine  Ordinance  Task 
Force,  which  currendy  is: 

Frank  Darby,  Jr. 

Administrator 

Sunshine  Ordinance  Task  Force 

City  Hall,  Room  244 

1 Dr.  Carlton  B.  Goodlett  Place 

San  Francisco,  CA  94102-4689 

Phone:  (415)  554-7724,  Fax:  (415)  554-5784 

E-mail:  sotf@sfgov.org 

Copies  of  the  Sunshine  Ordinance  can  be  obtained  from  the  Clerk  of 
the  Sunshine  Task  Force,  the  San  Francisco  Public  Libran’  and  on  the  City’s 
Web  site  at  http://www.sfgov.org. 

The  following  quote: 

In  order  to  assist  the  City’s  efforts  to  accommodate  persons  with  severe 
allergies,  environmental  illnesses,  multiple  chemical  sensitivity  or  related 
disabilities,  attendees  at  public  meetings  are  reminded  that  other  attendees 
may  be  sensitive  to  various  chemical  based  products.  Please  help  the  City 
accommodate  these  individuals. 

The  following  quote: 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound- 
producing  electronic  devices  are  prohibited  at  this  meeting.  Please  be  ad- 
vised that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any 
person(s)  responsible  for  the  ringing  or  use  of  a cell  phone,  pager,  or  other 
similar  sound-producing  electronic  devices. 


3.  Suggested  Language  on  Each  Agenda 

The  Ethics  Commission  has  requested  that  each  policy  body  place  the  following  language  on 
each  agenda: 
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« Individuals  and  entities  that  influence  or  attempt  to  influence  local  policy  or  administra- 
tive action  may  be  required  by  the  San  Francisco  Lobbyist  Ordinance  (San  Francisco 
Campaign  and  Governmental  Conduct  Code  sections  2.100  - 2.160)  to  register  and  re- 
port lobbying  activity.  For  more  information  about  the  Lobbyist  Ordinance,  please  con- 
tact the  Ethics  Commission  at  30  Van  Ness  Avenue,  Suite  3900,  San  Francisco,  CA 
94102,  telephone  (415)  581-2300,  fax  (415)  581-2317  and  Web  site: 

http://www.sfgov.org/ethics/. 

C.  Closed  Sessions 

The  sunshine  laws  permit  policy  bodies  to  meet  in  closed  sessions  in  very  limited  circumstances. 
There  are  specific  requirements  for  the  agendas  of  closed-session  meetings,  as  well  as  the  reports 
and  disclosures  a policy  body  must  make  after  the  closed  session.  Please  contact  the  Deputy 
City  Attorney  advising  the  policy  body  for  assistance. 


Ill,  Audio  or  Video  Recordings  of  Meetings 

A.  Charter  Boards  and  Commissions 

Every  board  or  commission  listed  in  the  Charter  must  record  evety^  meeting,  whether  closed  or 
open,  regular  or  special. 


B.  Policy  Bodies  Other  Than  Charter  Boards  and 
Commissions 

1.  Closed  Sessions 

Every  policy  body  (including  all  boards  and  commissions,  whether  Charter-created  or  not, 
and  committees  of  commissions /boards)  must  record  aU  closed  sessions.  Recordings  may 
be  audio  or  video  recordings. 

2.  Open  Sessions 

Non-charter  policy  bodies,  (including  boards,  commissions,  committees  and  task  forces  cre- 
ated by  ordinance  or  resolution,  and  committees  of  Charter  boards  and  commissions)  are 
not  required  to  record  open  sessions. 


C.  Disclosing  Closed  Session  Tapes 

Contact  the  Deputy  City  Attorney  advising  the  policy  body  before  disclosing  any  closed  session 
tape. 
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IV.  Minutes 


A.  Charter  Boards  and  Commissions 

Even*  board  or  commission  listed  in  the  Charter  must  keep  minutes  of  each  regular  or  special 
meeting,  consisting  of  the  following; 


1.  Content 

■ The  time  the  meeting  was  called  to  order; 

« The  time  the  meeting  was  adjourned; 

« The  names  of  the  members  attending  the  meeting; 

■ The  roll  call  vote  on  each  matter  considered  at  the  meeting; 

■ The  time  the  board  or  commission  began  and  ended  any  closed  session; 

■ The  names  of  members  and  the  names  and  tides,  where  applicable,  of  any  other  person 
attending  any  closed  session.  ''^Tien  the  policy  body  is  meeting  in  closed  session  to  con- 
sider applicants  for  emplo}*ment  or  employee  discipline,  the  minutes  must  not  contain 
the  names  of  the  applicants  or  employee; 

■ A list  of  those  members  of  the  public  who  spoke  on  each  matter  if  the  speakers  idend- 
fied  themselves,  whether  such  speakers  supported  or  opposed  the  matter;  and  a brief 
summar}*  of  each  person’s  statement  during  the  public  comment;  and 

■ Any  person  speaking  during  a public  comment  period  may  supply  a brief  written  sum- 
mar}*  of  their  comments  which  must,  if  limited  to  no  more  than  150  words,  be  included 
in,  or  appended  to,  the  minutes. 

2,  Timing 

The  policy  body  must: 

■ Make  draft  minutes  available  for  inspection  and  cop}*ing  no  later  than  ten  working  days 
after  the  meeting. 

■ Make  officially  adopted  minutes  available  for  inspection  and  cop}'ing  no  later  than  ten 
working  days  after  the  meeting  at  which  the  minutes  are  adopted. 

• If  requested  to  do  so,  produce  the  minutes  in  any  alternative  format,  including  Braille  or 
enlarged  b^pe. 

■ Send  two  copies  of  its  minutes  to  the  San  Francisco  Main  Libran*  Government  Informa- 
tion Center. 

■ Post  the  minutes  on  the  department’s  Web  site  within  48  hours  after  approval. 


B.  Non-Charter  Boards  and  Commissions 

The  Charter  requires  each  board  or  commission  to  keep  a record  of  the  proceedings  of  each 
regular  or  special  meeting  indicating  how  each  member  voted  on  each  question.  Non-charter 
boards  and  commissions  must  keep  that  record,  but  are  not  required  to  comply  with  the  format 
listed  directly  above. 
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C.  Committees 


Committees  are  not  required  to  keep  minutes  of  their  meetings.  We  advise  that  committees 
keep  brief  minutes  consisting  of  a record  of  attendance,  actions  taken  and  votes  on  those  ac- 
tions. 


V Disabled  Access 

These  requirements  apply  to  all  poHcy  bodies. 

Each  policy  body  must  make  any  such  disability-related  modification  or  accommodation  necessarj", 
including  providing  auxiliary  aids  or  services,  to  permit  a person  with  a disability  to  participate  in  a 
public  meeting.  Such  accommodations  include,  but  are  not  limited  to: 

• Making  an  agenda  available  in  an  appropriate  alternative  format,  upon  request; 

- Providing  sign  language  interpreters  or  note-takers,  upon  request; 

• Ensuring  accessible  seating  for  persons  with  disabilities,  including  those  using  wheel- 
chairs, is  made  available  at  aU  meetings; 

■ Ensuring  that  writings  distributed  at  public  meetings  are  available  in  appropriate  alterna- 
tive formats,  upon  request;  and 

• Providing  minutes  in  any  appropriate  alternative  format,  including  Braille  or  enlarged 
type,  upon  request. 

A policy  body  may  not  impose  a fee  or  surcharge  to  accommodate  a person  with  disabilities. 


n.  Annual  Reports 

The  following  summary  reflects  changes  to  the  requirements  regarding  annual  reports  enacted  by  the 
Board  of  Supervisors  on  January  21,  2003. 

Each  board  or  commission  that  oversees  a City  department  must; 

■ Produce  an  annual  report  describing  its  activities  as  part  of  the  Annual  Statement  of 
Purpose  required  by  Charter  section  4.102(2).  The  report  must  contain  a general  sum- 
mary of  the  department’s  services  and  programs  presented  in  terms  and  format  accessi- 
ble to  the  average  citizen. 

■ Post  the  report  on  the  City’s  official  Web  site  and  transmit  the  Uniform  Resource  Loca- 
tor (URL)  for  each  report  to  the  San  Francisco  Main  Libran-  Government  Information 
Center  within  ten  days  of  the  final  approval  of  the  report.^^ 


2'^  The  legislation  refers  to  a “Documents  Department”  of  the  Librar}".  We  are  informed  there  is  no  such  department. 
Accordingly,  staff  should  send  the  information  to  the  Librar}’’s  Government  Information  Center. 
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■ Provide  a copy  of  tlie  report  printed  from  the  Web  page  to  a member  of  the  public, 
upon  request. 

No  board,  commission  or  department  head  may  authorize  the  expenditure  of  Cit)-  funds  for  the 
purpose  of  procuring  the  printing  of  an  annual  report  without  prior  approval  of  the  Board  of  Super- 
\dsors. 


VII.  Maintaining  a Web  Site 

Each  City  department  must  maintain  a Web  site.  Each  department’s  Web  site  must  include  the 
following  information  for  all  of  its  policy  bodies  (including  all  boards  and  commissions,  whether 
Charter-created  or  not,  and  committees  of  commissions /boards): 

■ AH  meeting  notices,  agendas  and  minutes  of  all  previous  meetings  of  all  of  its  polic\'  bod- 
ies for  the  previous  three  years. 

• AH  notices  and  agendas,  no  later  than  the  time  the  department  otherwise  distributes  this 
information  to  the  pubHc. 

■ Minutes  of  meetings,  within  48  hours  after  they  have  been  approved. 
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I.  Determine  Timeline  for  Responding 

A.  An  “Immediate  Disclosure  Request” 

The  City  must  respond  no  later  than  the  close  of  business  on  the  day  following  the  day  of  the 
request  (Admin.  Code  § 67.25(a)).  This  time  line  applies  only  if: 

• The  request  states  “immediate  disclosure  request”  at  the  top  of  the  request  and  on  tlie 
envelope,  subject  line  or  cover  sheet  in  or  with  which  the  request  is  transmitted.  Admin. 
Code  § 67.25(a). 

The  City  may  have  up  to  14  additional  calendar  days  to  respond  if: 

• the  request  is  of  a voluminous  nature, 

■ the  information  requested  is  in  a remote  storage  facility, 

' the  department  needs  to  consult  with  another  interested  department,  or 

■ the  request  requires  the  department  to  compile  electronic  data,  write  a competent  pro- 
gram or  construct  a computer  report.  Admin.  Code  § 67.25(b);  Govt.  Code  § 6253(c). 

If  the  department  is  invoking  the  extension,  it  must  notify  the  requester  by  the  close  of  business 
on  the  business  day  following  the  request.  Admin.  Code  § 67.25(b). 

The  Sunshine  Ordinance  requires  a department,  when  so  requested,  to  produce  records  as  soon 
as  possible  on  an  incremental  or  “rolling”  basis.  S.F.  Admin.  Code  § 67.25(d).  Therefore,  even 
where  a department  has  additional  time  to  respond  and  is  collecting  a large  quantity  of  records, 
the  department,  when  so  requested,  must  produce  records  as  they  are  located  rather  than  waiting 
until  aU  potentially  responsive  documents  have  been  reviewed  and  collected. 

B,  Not  An  “Immediate  Disclosure  Request” 

The  City  has  up  to  10  calendar  days  to  respond.  Govt.  Code  § 6253(c). 

The  City  may  have  up  to  14  additional  days  to  respond  if: 

■ There  is  a need  to  search  for  and  collect  records  from  field  facilities  or  other  establish- 
ments separate  from  the  office  processing  the  request, 

■ There  is  a need  to  search  for,  collect,  and  appropriately  examine  a voluminous  amount 
of  separate  and  distinct  records  demanded  in  a single  request,  or 

■ There  is  a need  to  consult  with  another  agency  or  among  two  or  more  components  of 
the  agency  having  a substantial  interest  in  the  determination  of  the  request. 
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> With  respect  to  electronic  information,  there  is  a need  to  compile  data,  write  pro- 
gramming language  or  a computer  program,  or  constmct  a computer  report  to  extract 
data.  Govt.  Code  § 6253(c) 

To  invoke  the  extension,  the  head  of  the  agency,  or  his  or  her  designee,  must  notify  the  re- 
quester in  writing  the  reason  for  the  extension  and  the  date  on  which  the  response  is  expected  to 
be  dispatched.  Govt.  Code  § 6253(c). 

The  department  has  a duty  to  respond  on  a “rolling”  basis  when  so  requested.  The  department 
must  provide  records  as  soon  as  they  are  available,  rather  than  waiting  until  the  final  date  to  re- 
spond. 


IL  Determine  Whether  Any  Records  Exist  That  are 
Responsive  to  the  Request 

A.  The  Department  Must  Make  A Diligent  Search 

A department  is  responsible  for  searching  for  records.  The  department  must  locate  the  records 
even  if  it  thinks  the  records  may  be  exempt  from  disclosure.  Is  the  request  specific/clear 
enough  to  undertake  a search?  If  not,  contact  the  requester  and  ask  for  clarification. 


B.  There  is  No  Duty  To  Respond  To  Interrogatories 

The  Sunshine  Ordinance  does  not  require  a department  to  reply  to  a series  of  questions  or  inter- 
rogatories. If  documents  exist  that  contain  answers  to  the  questions,  the  department  should 
provide  those  documents  to  the  requester. 


C.  The  Department  Must  Assist  Requester  to  Identify 
Records 

The  Sunshine  Ordinance  requires  aU  City  employees  to  assist  members  of  the  public  in  identify- 
ing the  existence,  form  and  nature  of  any  records  or  information  maintained  by,  available  to,  or 
in  the  custody  of  the  City.  Admin.  Code  § 67.21(c).  The  California  Public  Records  Act  requires 
the  Department  to  describe  the  physical  location  in  which  the  requested  records  exist  and  to 
provide  suggestions  for  overcoming  any  practical  basis  for  deming  access  to  the  records  or  in- 
formation ought.  These  requirements  are  deemed  satisfied  if  the  Department  is  unable  to  iden- 
tify the  requested  information  after  making  a reasonable  effort  to  elicit  additional  clarifiing  in- 
formation from  the  requester  that  will  help  identify  the  record  or  records.  Govt.  Code 
§ 6253.1(a)  and  (b). 

An  individual  may  request  information  regarding  the  existence  and  form  of  records.  W'ithin 
seven  days  after  receiving  such  a request,  the  agency  must  provide  the  indi\ddual  witli  a written 
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statement  describing  the  existence,  quantity,  form  and  nature  of  records  relating  to  a particular 
subject  area.  Admin.  Code  § 67.21(c). 


I).  There  is  No  Duty  to  Create  a Record 

There  is  no  duty  to  create  a record  to  meet  the  specifications  of  a request.  The  department  must 
provide  the  requester  with  information  about  records  that  exist  that  are  similar  to  or  contain 
some  of  the  information  that  is  requested  and  provide  those  records  if  requester  so  desires. 


E,  Extremely  Broad  Requests 

Where  a request  specifies  an  identifiable  categoty^  of  records  (see  discussion  of  a proper  request 
in  Section  II.B.l  of  this  guide),  but  is  extremely  broad  and  involves  voluminous  records: 

■ Contact  the  requester  and  ask  for  more  specificity". 

■ If  the  requester  insists  on  the  broad  request,  the  department  or  agency  should  start  pull- 
ing records  and  reviewing  them  to  make  sure  that  confidential  records  are  not  disclosed. 
The  department  should  have  the  requester  make  arrangements  to  review  the  records  that 
are  not  confidential  and  allow  the  requester  whatever  time  the  department  has  available, 
provided  it  is  reasonable,  to  review  records.  The  department  should  continue  the  proc- 
ess, until  the  requester  reviews  aU  of  the  desired  records. 


F,  No  Records  Exist 

If  no  records  exist,  the  department  should  notify  the  requester,  preferably  in  writing,  that  after 
conducting  a search,  it  located  no  records  responsive  to  the  request. 


G,  Duty  to  Redirect  Request 

Where  a department  does  not  have  a record  responsive  to  the  request,  the  department  must  re- 
fer the  requester  to  the  proper  department  or  agency  that  may  have  the  requested  record. 
Admin.  Code  § 67.21(c). 


III.  Records  Are  Located 

Review  all  of  the  records  to  determine  if  any  are  exempt  under  mandaton’  or  permissive  exemptions. 

A.  Exemptions 

Where  the  City-  is  declining  to  disclose  records,  the  burden  is  on  the  City  to  justify  the  nondis- 
closure. The  City"  is  prohibited  from  disclosing  some  specific  categories  of  records  bv  federal, 
state  or  local  law  (e.g.,  juvenile  court  records,  emplovee  medical  records).  Government  Code 


Public  Records  Request  Checkust 


121 


sections  6276-6276.48  list  state  statutes  that  prohibit  disclosure  of  certain  types  of  records.  That 
list  is  helpful,  but  not  exhaustive. 

In  addition,  Government  Code  sections  6254  and  other  provisions  of  the  PubHc  Records  Act  Hst 
additional  categories  of  records  the  City  may  dechne  to  disclose. 

In  addition  to  specific  exemptions,  the  PubHc  Records  Act  permits  an  agency  to  decHne  to  dis- 
close records  where  on  the  facts  of  the  particular  case,  the  pubHc  interest  in  nondisclosure  out- 
weighs the  pubHc  interest  in  disclosure.  Govt.  Code  § 6255.  The  Sunshine  Ordinance  prohibits 
the  City  from  declining  to  disclose  records  under  Government  Code  section  6255. 

The  “deHberative  process”  privilege  is  a court-created  exemption  found  within  the  PubHc  Re- 
cords Act.  It  may  be  invoked  where  the  disclosure  of  materials  would  expose  an  agency’s  deci- 
sion making  process  in  such  a way  as  to  discourage  candid  discussions  within  the  agency  and 
thereby  undermine  the  agency’s  abiHty  to  perform  its  functions.  The  Sunshine  Ordinance  now 
prohibits  the  City  from  declining  to  disclose  records  under  the  deHberative  process  privilege. 

No  Records  Are  Exempt  From  Disclosure 

■ If  the  department  has  located  the  records  and  none  are  exempt,  the  department  should 
notify  the  requester  to  come  in  and  inspect  records  for  free,  or 

■ Provide  copies  to  the  requester.  The  department  may  charge  10  cents  per  page  plus 
postage  for  copies  assembled  to  the  order  of  the  requester  (Admin.  Code  § 67.28(c)), 
unless  the  department  prepares  and  posts  an  itemized  cost  analysis  estabHshing  a higher 
cost  for  copies.  Admin.  Code  § 67.28(d).  The  department  may  require  the  requester  to 
pay  for  the  copies  prior  to  producing  the  records.  Govt.  Code  § 6253(b). 


C.  All  Records  Are  Exempt  From  Disclosure 

When  an  agency  decHnes  to  disclose  a record  requested  by  a member  of  the  pubHc,  the  agenct*  is 
required  to  justify  its  refusal  by  demonstrating  the  basis  for  the  exemption.  (Govt.  Code 
§ 6255.)  In  addition,  the  Sunshine  Ordinance  requites  that  any  withholding  of  information  be 
justified,  in  writing,  as  foUows: 

■ A withholding  under  a specific  permissive  exemption  in  the  PubHc  Records  Act  or  else- 
where shall  cite  the  authority  and  explain  in  factual  terms  how  the  pubHc  interest  would 
be  harmed  by  disclosure. 

■ A withholding  on  the  basis  that  law  prohibits  disclosure  shaU  cite  the  specific  statuton* 
authority  in  the  PubHc  Records  Act  or  elsewhere. 

■ A withholding  on  the  basis  that  disclosure  would  incur  civil  or  criminal  HabiHty  shaU  cite 
any  specific  statutory  or  case  law,  or  any  other  pubHc  agency’s  Htigation  experience,  sup- 
porting that  position.  Admin.  Code  § 67.27. 
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The  department  must  notif\-  the  requester,  in  writing,  drat  die  records  were  located;  tlic  depart- 
ment declines  to  disclose  diem;  the  legal  basis  for  declining  to  disclose  the  records;  and,  if  re- 
quired, the  factual  basis  for  invoking  a permissive  exempdon.  Admin.  Code  § 67.27. 

There  is  no  requirement  that  the  department  provide  the  requester  uath  a document  log  listing 
the  documents  the  department  is  declining  to  disclose.  The  Sunshine  Ordinance  requires  the 
department  to  suggest  alternative  sources  for  the  information  requested,  if  available. 


D Some  Records  are  Exempt  from  Disclosure 

Determine  the  bases  for  exemption. 

The  department  must  notify  the  requester,  in  writing,  that  the  records  were  located  and  inform 
requester  which  records  are  available  for  inspection  or  to  be  copied.  The  department  must  no- 
tify the  requester  which  categories  of  records  that  the  department  declines  to  disclose;  the  legal 
basis  for  exemption;  and,  if  required,  the  factual  basis  for  invoking  a permissive  exemption. 
Admin.  Code  § 67.27. 

There  is  no  requirement  that  the  department  provide  the  requester  with  a document  log  listing 
the  documents  it  is  declining  to  disclose.  The  Sunshine  Ordinance  requires  the  department  to 
suggest  alternative  sources  for  the  information  requested,  if  available. 

The  department  cannot  decline  to  produce  a record  unless  all  the  information  contained  in  it  is 
exempt  from  disclosure.  The  department  must  redact  the  exempt  material  and  explain  its  justifi- 
cation for  withholding  the  information.  The  Sunshine  Ordinance  does  not  permit  the  depart- 
ment to  charge  the  requester  for  the  costs  of  redacting  the  exempt  material. 
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I.  Sunshine  & Ethics  2006  Self-Assessment  Tool 

INSTRUCTIONS:  Print  out  this  test  and  answer  each  question  after  watching  the  training. 
Check  your  answers  when  you  are  done  using  the  answer  key  at  the  end  of  the  test. 


1.  Public  meetings  require  both  public  notice  of,  and  opportunity  for  public  comment  on, 
every  agenda  item. 

□ Tme  □ False 

2.  Only  formally  scheduled  meetings  of  policy  bodies  are  considered  “meetings”  for  purposes 
of  the  public  meetings  laws. 

□ Tme  □ False 

3.  If  a majority  of  the  members  of  a City  public  body  get  together  for  dinner  immediately  be- 
fore a meeting  of  the  body,  the  dinner  itself  is  a public  meeting,  even  if  the  members  do  not 
discuss  matters  within  the  jurisdiction  of  the  body. 

□ Tme  □ False 

4.  The  San  Francisco  Sunshine  Ordinance  requires  that  aU  meetings  of  boards  and  commis- 
sions recogni2ed  in  the  Charter  be  preserved  by  audio  recording. 

□ Tme  □ False 

5.  It  is  lawful  for  a majority  of  members  of  a policy  body  to  discuss  substantive  agenda  items 
privately  via  e-mail,  so  long  as  copies  of  the  e-mail  correspondence  are  made  promptly  avail- 
able to  the  public  on  request. 

□ Tme  □ False 

6.  It  is  unlawful  for  a majority  of  members  of  a policy  body  to  attend  the  same  regional  educa- 
tional conference. 

□ Tme  □ False 

7.  Public  meeting  agendas  must  be  posted  72  hours  prior  to  the  meeting  taking  place. 

□ Tme  □ False 
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8.  Public  comment  on  any  agenda  item  must  be  allowed  before  or  during  consideration  of  that 
item  by  the  policy  body. 

□ True  □ False 

9.  The  opportunin*  for  general  public  comment  on  all  matters  uithin  the  jurisdiction  of  a p>olicy 
body  is  not  required  at  special  meetings  of  the  body. 

□ True  □ False 

10.  A policy  body  must  allow  indi\-idual  members  of  the  public  to  speak  for  up  to  three  minutes 
on  an  agenda  item,  and  must  giv^e  all  members  of  the  public  equal  speaking  time. 

□ True  □ False 

11.  A policy  body  is  not  required  to  allow  members  of  the  public  to  offer  public  comment 
anonymously. 

□ True  □ False 

12.  A “working  group”  created  by  a policy  body  is  not  itself  recognized  as  a polic}*  body  under 
the  Sunshine  Ordinance,  so  long  as  it  has  no  substantive  powers  and  may  only  ad\’ise  and 
make  recommendations. 

□ True  □ False 

13.  A “passive  meeting”,  such  as  a social  occasion  organized  by  the  policy  body  to  which  a ma- 
jority of  the  body  has  been  invited,  must  be  accessible  to  the  public. 

□ True  □ False 

14.  Indi\hduals  who  disclose  to  the  public  confidential  information  that  has  been  acquired  in  a 
closed  session  may  be  subject  to  criminal  prosecution. 

□ True  □ False 

15.  A request  for  public  records  must  be  made  in  writing  unless  the  requester’s  disability  makes 
it  burdensome  for  the  requester  to  put  the  request  in  writing. 

□ True  □ False 

16.  Because  of  the  importance  both  the  Public  Records  Act  and  Sunshine  Ordinance  place  on 
promptly  responding  to  public  records  requests,  Cit\*  departments  have  no  authority  on  their 
own  to  extend  the  deadline  for  responding  to  a public  records  request 
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□ 


True 


□ 


False 


17.  If  a custodian  of  records  withholds  a requested  record,  or  provides  to  the  requester  a re- 
dacted version  of  the  record,  he  or  she  must  state  in  writing  the  legal  basis  for  the  withhold- 
ing or  redaction. 

□ Tme  □ False 

1 8.  A City  Department  may  charge  a member  of  the  public  who  has  requested  to  inspect  public 
records  a reasonable  fee  for  making  the  records  available  for  review. 

□ Tme  □ False 

19.  E-mail  communication  is  not  a “writing”  under  the  Public  Records  Act  unless  it  has  been 
reduced  to  hard  copy  prior  to  receipt  of  a public  records  request. 

□ Tme  □ False 

20.  When  commissions  act  as  “adjudicatory”  bodies  rather  than  “legislative”  bodies,  they  must 
have  consideration  for  constimtional  due  process  rights. 

□ Tme  □ False 

21.  Public  office  is  a public  tmst  and  the  actions  of  City  officers  must  be  conducted  in  accor- 
dance with  this  tmst. 

□ Tme  □ False 

22.  It  is  never  prohibited  for  a City  officer  to  also  serve  on  a state  board  or  commission. 

□ Tme  □ False 

23.  City  officers  may  make  decisions  regarding  emplo}mient  actions  involving  relatives. 

□ Tme  □ False 

24.  To  constimte  bribery,  a City  officer  must  receive  money  in  exchange  for  taking  an  official  ac- 
tion. 

□ Tme  □ False 

25.  A public  official’s  economic  interests  under  the  Political  Reform  Act  include  investments  of 
$1,000  or  more  in  a business  entity. 

□ Tme  □ False 
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26.  Under  die  Political  Reform  Act,  a City  officer’s  economic  interests  also  include  the  invest- 
ments of  the  officer’s  spouse,  registered  domestic  parmer  or  dependent  children. 

□ True  □ False 

27.  Under  the  Political  Reform  Act,  a City  officer  has  an  economic  interest  in  a person  who 
bought  a car  from  him  or  her  for  $1,000  two  years  ago. 

□ True  □ False 

28.  City  officers  must  file  Statements  of  Economic  Interests  (Form  700)  witli  the  Ethics  Com- 
mission within  30  days  of  assuming  office,  annually  by  April  1 and  within  30  days  of  leaving 
office. 

□ True  □ False 

29.  Only  members  of  a City  officer’s  department  can  see  a copy  of  his  or  her  Statement  of  Eco- 
nomic Interests  (Form  700). 

□ True  □ False 

30.  A public  official  may  resign  his  or  her  position  and  submit  a bid  under  requests  for  propos- 
als that  the  public  official  assisted  in  drafting  when  with  the  City. 

□ True  □ False 

31.  A City  officer  may  solicit  campaign  contributions  from  other  City  officers  and  employees 
who  serve  in  a different  City  department  than  the  original  officer. 

□ True  □ False 

32.  Under  the  City’s  post-service  laws.  City  officers  are  permanendy  barred  from  switching  sides 
in  a particular  matter  in  which  the  City  has  an  interest  and  in  which  the  officer  participated 
personally  and  substantially  while  in  City  service. 

□ True  □ False 

33.  City  officers  are  prohibited  from  making,  participating  in  making  or  otherwise  seeking  to  in- 
fluence government  decisions  directiy  relating  to  a person  with  whom  thev  are  negotiating 
(or  have  any  arrangement)  concerning  prospective  emplot-ment. 

□ True  □ False 

34.  Under  the  Political  Reform  Act,  a gift  is  an}ihing  of  value  that  a City  officer  receives  from 
anyone  else  for  which  the  officer  did  not  provide  equal  or  greater  consideration  including 
flowers,  cups  of  coffee,  tickets  to  sporting  events  and  pa\Tnents  for  travel. 
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□ True  □ False 

35.  A City  officer  may  accept  a gift  from  a subordinate  regardless  of  the  gift’s  value. 

□ True  □ False 

36.  A City  officer  may  use  his  or  her  mobile  phone  to  make  calls  to  soHcit  campaign  contribu- 
tions to  support  a local  ballot  measure  in  City  HaU  so  long  as  the  calls  are  made  in  the  pubHc 
hallways  and  not  within  any  offices  or  hearing  rooms. 

□ True  □ False 

37.  The  CaHfomia  Constitution  prohibits  City  officers  from  receiving  frequent  flyer  miles  from 
an  airHne. 

□ True  □ False 

38.  A City  officer  may  provide  confidential  information  to  the  executive  director  of  a non-profit 
organixation  if  the  non-profit  receives  grant  money  from  the  City  and  the  confidential  in- 
formation will  further  the  financial  well  being  of  the  non-profit. 

□ True  □ False 

39.  City  officers  who  violate  conflict  of  interest  laws  could  be  subject  to  a one-year  jail  term 
and/or  a penalty  of  up  to  $10,000  for  each  violation. 

□ True  □ False 

40.  City  officers  should  call  the  Ethics  Commission  or  the  City  Attorney’s  Office  in  advance  of 
taking  any  action  that  might  implicate  an  ethics  law. 

□ True  □ False 


yinsmr  Key: 

1.  True.  S.F.  Admn.  Code  Sec.  67.5  states  that  all  meetings  of  any  polig  body  shall  be  open  and  public 
and  governed  by  the  provisions  of  the  Frown  Act  and  the  Sunshine  Ordinance.  Further,  there  is  a right 
to  comment  on  every  agenda  item.  S.F.  Admin.  Code  Sec.  67. 13(a).  In  very  rare  and  unusual  circum- 
stances, a policy  body  may  discuss  and  act  ipon  a matter  that  has  not  been  agendi^ed.  S.F.  Admin. 
Code  Sec.  67.7(e). 

2.  False.  S.F.  Admin.  Code  Sec.  67.3  (b)(1 ) defines  a meeting  to  be  “a  congregation  of  a majority  of  the 
members  of  a poliy  body  at  the  same  time  and  place.  ” Thus,  even  absent  the  formalities  typically  associ- 
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ated  with  public  meetings  such  as  advance  scheduling  of  the  meeting,  a policy  body  will  still  be  hating  a 
meeting  (although  probably  unlawfully)  if  this  definition  is  satined. 

3.  True.  S.F.  Admin.  Code  Sec.  67.3(b)(4)(C)  states  that  meal  gatherings  of  a polity  body  before,  during 
or  after  a business  meeting  are  part  of  that  meeting  and  must  be  conducted  under  circumstances  that  per- 
mit public  access  to  hear  and  observe  the  discussion  of  members. 

4.  True.  S.F.  Admin.  Code  Sec.  67. 14(b)  provides  that  each  board  and  commission  enumerated  in  the 
charter  shall  audio  record  each  regular  and  special  meeting.  However,  poliy  bodies  that  are  not  enumer- 
ated in  the  Charter  are  not  required  to  audio  record  their  meetings.  Closed  session  meetings  of  any  poliy 
body,  whether  or  not  enumerated  in  the  Charter,  must  be  taped.  S.F.  Admin.  Code  Sec.  67.8-1. 

5.  False.  Substantive  communications  among  a majority  of  the  members  of  a poliy  body  that  may  aid  the 
body  in  reaching  a consensus  on  an  isstte generally  are  unlawful  “seriatim"  (or  “serial")  meetings.  An 
unlawfid  seriatim  meeting  may  occur  through  the  use  of  a technolo^cal  aid  such  as  the  telephone  or  e- 
mail 

6.  False.  S.F.  Admin.  Code  Sec.  67.3(b)(4)(B)  makes  an  exception  for  these  types  of  occasions,  protided 
that  a “majority  of  the  members  refrain  from  using  the  occasion  to  collectively  disatss  the  topic  of  the  gath- 
ering or  any  other  business  within  the  subject  matter  jurisdiction  of  the  City. " 

7.  True.  Both  Cal  Govt.  Code  Sec.  54954.2  and  S.F.  Admin.  Code  Sec.  67.7  proiide  for  72-hour  no- 
tice or  regular  meetings.  In  addition,  the  Sunshine  Ordinance  requires  72-hour  notice  of  special  meetings. 
S.F.  Admin.  Code  Sec.  67.6(f). 

8.  True.  The  Brown  Act  requires  thatpieblic  comment  on  an  agenda  item  ocair  before  or  during  considera- 
tion of  the  item.  Cal  Govt.  Code  Sec.  54954.3.  To  hear  public  comment  on  an  agenda  item  after  the 
poliy  body  has  completed  its  consideration  of  the  item  would  serve  little  purpose. 

9.  True.  The  requirement  of  an  opportunity  for  general  public  comment  applies  only  to  regular  meetings  of  a 
poliy  body.  General public  comment  may  be  allowed  but  is  not  required  at  special  meetings. 

10.  True.  S.F.  Admin.  Code.  Sec.  67.15(c)  specifies  that  time  limits  shall  be  applied  uniformly  to  all 
members  of  the  public  who  wish  to  offer  public  comment.  Speakers  from  the  public  may  be  ffven  less 
than  three  minutes  of  comment  time  if  that  is  warranted  under  the  ciratmstances,  but  such  time  restric- 
tions must  be  applied  equally  to  all  speakers  from  the  public. 

1 1 . False.  Both  the  Brown  Act  and  Sunshine  Ordinance  implicitly  recognisy  the  right  to  comment  anoty- 
mously.  Moreover,  there  is  a serious  constitutional  question  whether  a poliy  body  may  require  speakers 
to  identify  themselves  as  a condition  of  ^ving  public  comment  at  a meeting  of  the  body. 

12.  False.  S.F.  Admin.  Code  Sec.  67.3(d)(4)  provides  that  any  advisoy  board,  commission,  committee  or 
body,  created  by  the  poliy  body  is  also  considered  a poliy  body.  The  label  ffven  the  advisoy  body,  such 
as  “working  group",  does  not  alter  the  legal  character  of  the  advisoy  body. 
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13.  True.  S.F.  Admin.  Code  Sec.  67.4(a)  states  that  gatherings  of  “passive  meeting  bodies”  must  be  “ac- 
cessible to  individuals  upon  inquiry  and  to  the  extent  possible  consistent  mth  the  facilities  in  which  they 
ocarr.  ” 

1 4.  True.  The  Brown  Act  provides  for  referral  of  a member  of  a poliy  body  to  the  grand jury  if  that  member 
has  willfully  disclosed  confidential  information  obtained  in  a closed  session.  Cal  Govt.  Code  Sec. 
54963. 

15.  False.  There  is  no  requirement  in  either  the  Public  Records  Act  or  the  Sunshine  Ordinance  that  a pub- 
lic records  request  from  the  public  be  in  writing. 

16.  False.  Both  Cal  Govt.  Code  Sec.  6253(c),  which  addresses  public  records  requests  generally,  and  S.F. 
Admin.  Code  Sec.  67.25(b),  which  addresses  immediate  disclosure  requests,  allow  for  extensions  of  time 
to  respond  if,  for  example,  the  request  requires  a search  of  voluminous  records  or  the  retrieval  of  records 
from  a remote  storage  facility. 

17.  True.  Both  Cal  Govt.  Code  Sec.  6253(c)  and  S.F.  Admin.  Code  Sec.  67.27  require  the  custodian  to 
state  the  legal  authority  for  the  withholding  or  redaction.  The  Sunshine  Ordinance  requires  that  this  no- 
tification to  the  requester  be  in  writing.  S.F.  Admin.  Code  Sec.  67.21  (b). 

1 8.  False.  Although  a member  of  the  public  may  be  charged  a fee  for  a copy  of  a public  record,  no  fee  may  be 
charged for  making  the  records  available  for  inspection  or  review.  S.F.  Admin.  Code  Sec.  67.28(a). 

19.  False.  The  defnition  of  “writing”  under  the  Public  Records  Act  is  very  broad  and  includes  faxes,  emails 
and  other  electronic  documents.  Cal  Govt.  Code  Sec.  6252(g). 

20.  True.  When  hearing  an  adjudicatory  matter,  the  members  of  a poliy  body  must  act  as  judges  and  be 
careful  to  listen  to  all  the  evidence,  base  their  decision  on  the  evidence  alone,  and  follow  all  applicable  pro- 
cedural rules. 

21.  True,  San  Francisco  Charter  section  15.103  expressly  states,  “public  office  is  a public  trust  and  all  offi- 
cers and  employees  of  the  City  and  County  shall  exercise  their  public  duties  in  a manner  consistent  with 
this  trust.  ” 

22.  False,  the  doctrine  of  incompatible  offices,  which  is  codifed  in  California  Government  Code  section  1099 
and  San  Francisco  Campaign  and  Governmental  Conduct  Code  section  3.220,  sometimes  prohibits  City 
officers  from  serving  as  officers  of  other  governmental  bodies. 

23.  False,  San  Francisco  Campaign  and  Governmental  Conduct  Code  section  3.212  prohibits  City  officers 
from  making  participating  in  making,  or  otherwise  seeking  to  infuence  decisions  related  to  hiring,  pro- 
moting or  disciplining  a spouse,  domestic  partner,  parent,  grandparent,  child,  sibling,  parent-in-law,  aunt, 
uncle,  niece,  nephew,  frst-cousin  or  any  similar  step  relationship  or  relationship  created  by  adoption 

24.  False,  a bribe  may  ocatr  when  a City  officer  asks,  receives,  or  agrees  to  receive  anything  of  value  with  an 
understanding  that  an  official  action  will  be  influenced  thereby. 
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25.  False,  state  law  defines  economic  interests  to  include  investments  in  business  entities  with  a value  of 
$2,000  or  more. 

26.  Tnte,  state  law  defiines  investments  for  the  purposes  of  the  Political  Reform  Act  to  include  not  only  a 
public  official's  investments  but  also  those  of  the  public  official's  spouse,  domestic  partner  or  dependent 
children. 

27.  False,  under  the  Political  Reform  Act,  public  officials  have  an  economic  interest  in  any  source  of  income 
to  them  of  $500  or  more  in  the  previous  12  months.  As  such,  a person  that  purchases  a car  from  a pub- 
lic official for  $1 ,000  is  deemed  a source  of  income  to  that  public  official  only  for  the  next  12  months  and 
not for  the  two  years  presented  in  the  question. 

28.  True,  City  officers  must  file  a Form  700  with  the  Ethics  Commission  within  30  days  of  assuming  office, 
annually  by  April  1 and  within  30  days  of  leaving  office.  Designated  City  employees  must  file  a Form 
700  on  the  same  deadlines  but  do  so  with  their  Department  Head  instead  of  the  Ethics  Commission. 

29.  False,  the  Form  700  is  a public  document  that  anyone  can  see  in  order  to  determine  when  a public  offi- 
cial might  have  a prohibited  conflict  of  interest  under  the  Political  Reform  Act. 

30.  False,  California  Government  Code  section  1 090,  which  is  incorporated  into  local  law  by  San  Francisco 
Campaign  and  Governmental  Conduct  Code  section  3.206,  precludes  the  City  from  entering  into  a con- 
tract with  a public  official  when  that  public  official  assisted  in  making  the  contract  in  his  or  her  official 
capacity.  For  the  purposes  of  these  laws,  making  a contract  includes  all  of  the  preliminary  steps  that  go 
towards  making  a contract  including^  but  not  limited  to,  planning^  drafting  requests  for  proposals,  and 
judgfng  the  merits  of  submitted  bids. 

31.  False,  state  and  local  law  preclude  City  officers  from  soliciting  campaign  contributions  from  any  other 
City  officer  or  employee  unless  the  solicitation  is  part  of  a solicitation  made  to  a significant  segment  of  the 
public  that  happens  to  include  a few  City  officers  or  employees. 

32.  True,  San  Francisco  Campaign  and  Governmental  Conduct  Code  section  3.234(a)(1  )(y{)  and 
3.234(a)(1)(B)  prohibit  City  officers  from  switching  sides  in  particular  matters  once  they  leave  City  ser- 
vice. 

33.  True,  California  Government  Code  section  87407  and  San  Francisco  Campaign  and  Govertimental 
Conduct  Code  section  3.206(c)  prohibit  City  officers  from  making,  participating  in  making  or  otherwise 
seeking  to  influence  government  decisions  directly  relating  to  a person  with  whom  they  are  negotiating  {or 
have  any  arrangement)  concerning  prospective  employment. 

34.  True,  although  there  are  exceptions  to  this  definition  of  gift,  the  general  nde  is  that  anything  of  value  that 
a City  officer  receives  for  which  he  or  she  has  not  provided  equal  or  greater  consideration  is  a gift.  Some 
common  exceptions  to  this  definition  include  gifts  from  family  members,  gifts  of  similar  value  e.xchanged 
on  birthdays  and  holidays,  and  tickets  to  501(c)(3)  fundraisers. 

35.  False,  unless  an  exception  to  this  nde  applies.  City  officers  are  precluded from  accepting  anything  of  value 
from  a subordinate.  Common  exceptions  to  this  nde  include  gifts,  other  than  cash,  with  an  aggregate 
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value  of  $20  or  less  per  occasion  on  occasions  on  which  gifts  are  traditionally  given  (such  as  birthdays  and 
weddings),  and  food  shared  in  the  office. 

36.  False,  San  Francisco  Campaign  and  Governmental  Conduct  Code  section  3.230(c)  prohibits  City  offi- 
cers and  employee  from  engaging  in  political  activity  on  City  premises.  For  the  purposes  of  this  law.  City 
premises  include  all  City  owned  property  unless  the  City  has  made  the  property  available  to  the  pub  lie  for 
political purposes.  None  of  the  interior  of  City  Flail  has  been  made  available  for  such  purposes. 

37.  False,  although  the  California  Constitution  prohibits  City  officers  from  receiving  free  travel  from  trans- 
portation companies  such  as  airlines,  this  prohibition  has  been  interpreted  in  a manner  so  as  not  to  pre- 
clude City  officers  from  acceptingfrequent flyer  miles  awarded  in  the  airline’s  normal  course  of  business. 

38.  False,  San  Francisco  Campaign  and  Governmental  Conduct  Code  section  3.228  prohibits  current  and 
former  City  officers  from  using  any  confidential  or  privileged  information  to  advance  the  financial  or  other 
private  interest  of  himself  or  herself  or  others.  For  the  purposes  of  this  law,  confidential  or  privileged  in- 
formation is  information  that  at  the  time  of  use  was  not  subject  to  disclosure  under  the  Sunshine  Ordi- 
nance or  California  Public  Records  Act. 

39.  True,  criminal penalties  for  violations  of  ethics  laws  include  up  to  one  year  in  jail  and  monetary  penalties 
of  up  to  $10,000 per  violation.  In  addition,  City  officers  who  violate  these  laws  may  be  subject  to  civil  or 
administrative  penalties  of  up  to  $5,000 per  violation  as  well  as  removal from  office. 

40.  True,  City  officers  may  contact  the  City  Attorney’s  Office  or  the  San  Francisco  Ethics  Commission  for 
advice  regarding  state  and  local  ethics  laws.  The  Ethics  Commission  and  the  City  Attorney’s  Office  can 
provide  City  officers  assistance  with  a question  regarding  the  applicability  of  an  ethics  law  to  a future  ac- 
tion that  a City  officer  might  take,  but  often  are  unable  to  do  so  efter  the  fact.  Accordingly,  it  is  impor- 
tant to  seek  assistance  in  advance  of  taking  an  action  that  might  implicate  an  ethics  law.  In  addition, 
valuable  information  is  available  from  other  resources  such  as  the  California  Fair  Political  Practices 
Commission,  the  California  Attorney  General  and  the  California  Institute  forEocal  Government. 


NOTE:  These  test  questions  and  answers  have  been  prepared  for  the  purpose  of  having  a self-testing  mechanism  to  satisfy  the 
requirements  of  A.B.  1234  for  those  persons  who  have  not  received  “live”  training.  The  questions  and  answers  necessarily  are 
stated  in  general  terms  and  cannot  take  into  account  all  the  myriad  facts  and  circumstances  that  can  arise  in  any  particular  case. 
While  the  questions  and  answers  serve  an  educational  as  well  as  testing  function,  they  do  not  necessarily  offer  sufficient  guidance 
for  resolving  concrete  situations.  Please  consult  the  Office  of  the  City  Attorney  as  appropriate  to  resolve  questions  about 
application  of  the  law  to  specific  circumstances. 
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Public  Records  Request  Form 


Name 

Date 

Address 

City 

Telephone 

Fax 

Information  Requested: 

(Please  provide  a reasonable  description  of  the  record(s).  Please  be  as  specific  as  possible.) 


I I I want  to  see  the  file. 

I 1 1 want  copies  of  certain  pages  in  the  file(s)  that  I have  marked. 

I 1 1 want  the  entire  file  copied. 

I I I win  pick  up  the  information  on 

I I I want  the  information  mailed  to  the  address  above. 

I I If  less  than  10  pages,  please  fax  the  information  to  the  number  shown  above. 

The  cost  for  copies  is  10  cents  per  page  plus  postage,  except  for  mass-produced  documents.  Checks 
should  be  made  payable  to:  “City  and  County  of  San  Francisco.” 


FOR  OFFICE  USE  ONLY: 

Name: 

Date 

By  Name 
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Access  to  public  meetings 
Disabled  access,  99,  116 
Agendas,  59,  84,  98,  111,  112 
Aiding  and  abetting  violation  of  local 
conflict  law.  Prohibition  on,  56 
Americans  with  Disabilities  Act,  notice 
provisions  of,  103 
Annual  Reports,  73 

Duty  to  prepare  and  file  with  SF  public 
librar}^  73 

Annual  Sunshine  Training,  6 
Appointments  and  Nominations 

Prohibition  on  receiving  payment  for,  34 
Attendance  of  commissioners,  5 
Bribery,  49 

Brown  Act,  61,  69,  77,  78,  79,  80,  83,  86,  89, 
90,  92,  94,  95,  96, 100, 101, 102, 104 
Business  Relationship,  Disclosure  of,  35 
Bylaws  for  commissions  and  boards,  15 
Calendar,  department  head,  74 
Campaign  Contributions 
Disqualification  because  of,  31 
Exception  to  gift  limits,  47 
Restrictions  on  City  contractors,  44 
Restrictions  on  solicitation  by  members  of 
appointed  boards  and  commissions,  30 
Character,  Prohibition  on  voting  on  own 
character  or  conduct,  34 
Charter  section  16.112, 102 
Checklist,  Pubhc  meetings,  110 
Checkhst,  Pubhc  records  requests,  119 
Citizens  Right  to  Know  Act  of  1998  (S.F. 

Admin.  Code  Chapter  79),  102 
City  Administrator,  Duty  to  cooperate 
with,  75 

City  Attorney,  12 

Advice  on  ethics,  open  government,  14 
Client  of,  13 
Role  of,  12 
Closed  sessions 
Confidentiality  of,  90 


Labor  negotiations  and,  95 

Litigation  and,  92 

Miscellaneous  exceptions  and,  95 

Most  common  q-pes  of,  91 

Notice  and  agenda  requirements  for,  89 

Personnel  exception,  9 1 

Real  estate  negotiations  and,  95 

Reports  on,  90 

Tape  recording  of,  91 

Commissions  and  boards,  1 
Annual  Sunshine  Training,  6 
Attendance  requirements,  5 
Bylaws,  15 
Compensation  of,  4 
Conduct  generally,  5,  6 
Conduct  in  quasi-judicial  proceedings,  6 
Creation  of,  1 
Election  of  officers,  16 
Health  services  benefits,  4 
Oath  of  office,  3 
Operations  of,  15 
Quorum  for,  1 6,  86 
Recall  of  members,  8 
Removal  of  members,  7 
Requirements  for  members,  2 
Residency  requirement,  2 
Resignation  from,  8 
Restrictions  on,  10 
Roles,  8 

Rules  of  order,  15 

Secretar}^  for,  12 

Term  and  tenure  of  members,  3 

Voting  of,  16,  87 

Compensated  Advocacy,  Ban  on,  37 

Confidential  information 

Closed  sessions,  90 
Penalties  for  disclosing,  100 
Prohibition  on  disclosing  or  using,  100 

Conflicts  of  interest,  18 

Campaign  and  Governmental  Conduct 
Code,  34 
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incorporation  of  state  law,  34 
Common  law  doctrine,  33 
Government  Code  section  1090,  32 
Political  Reform  Act,  19 

Contracting 

Coercion  in  City  contracting,  prohibition, 
36 

Commissioners  contracting  with  City, 
prohibition  on,  42 

Conflicts  in.  See  Government  Code  section 
1090,  32,  33,  60 

Department  head 

Calendars  of,  74 

Duty  to  maintain  and  preserve  public 
records,  74 
Roles,  11 

Disabled  Access 
Meetings,  99,  116 

Disclosure 

Personal,  professional  or  business 
relationship,  35 

Dual  office  holding,  42 
Election  of  commission  officers,  16 
E-mail,  75 

Ethics  Commission,  18 
Executive  officials 

Public  meeting  laws,  79 
False  charges 

Prohibition  on  filing,  56 
Family  members 
Gifts  from,  47 

Prohibition  on  making  decisions  involving, 
34 

Fees  for  public  records,  66 
Filming  puhhc  meetings,  99 
Financial  disclosure 

Amendment  of  forms,  30 
Filing  location,  29 

Requirements,  Political  Reform  Act,  28 
Time  for  Filing,  6,  29 

Financial  records 

Contracts,  70 

Public  access  to  nonprofit  records,  106 
Future  employment 

Negotiations  regarding,  37,  39 


One  year  ban  on  employment  with  certain 
contractors,  39 

Gifts 

Disqualification  because  of,  48 
Exceptions  to  gift  limits,  47 
Bequest  or  inheritance,  47 
Campaign  contributions,  47 
Family  members 
Gifts  from,  47 
Government  agency,  48 
Hospitality,  gifts  of,  47 
Informational  material,  47 
Plaques  and  trophies,  47 
Prixe  or  award,  48 
Tickets  to  certain  fundraisers,  47 
Trophies,  47 
Weddings,  48 
Family  members 
Gifts  to,  47 
Gifts  to  City,  54 

Accepting  gifts  up  to  $10,000,  54 
Reporting  gifts  over  $100,  54 
Tickets,  55 

Ceremonial  function,  56 
Joint  powers  agreement,  56 
Part  of  a contract,  55 
Public  facility  ',55 
Individuals,  to,  45 
Limits  on,  45 
Lobbyists,  gifts  from,  50 
Referrals,  gifts  for,  50 
Restricted  source,  gifts  from,  49 
Subordinates,  gifts  from,  49 
Tickets,  47 
Wedding,  48 

Government  Code  section  1090 

Making  a contract  in  violation  of,  33 
Noninterests,  33 
Penalties  for  violation,  60 
Remote  Interests,  33 

Government  decision 

Making,  20 

Participating  in  making,  21 
Seeking  to  influence,  21 

Honoraria 
Ban  on,  45 


140 


Index 


Incompatible  Acti\4ties 
Department  Statements,  40 
Amendment  of,  41 
Notice  to  employees,  42 
Required  language,  41 
Incompatible  Offices,  42 
Index  of  records 
Duty  to  compile,  75 
Legally  Required  Participation  in  a 
Decision,  28 

Legislative  or  Policy  Body,  definitions,  77 
Loans 

Gifts,  loans  as,  53 
Restrictions  on,  53 
Mass  mailing 
Definition,  57 
Exceptions,  57 
Materiality 

Political  Reform  Act,  22 
Standards,  22 

Misuse  of  public  resources,  43 
Nonprofit  Public  Access  Ordinance  (SF 
Admin.  Code  Chapter  12L),  105 
Notice  requirements 

Citizens  Right  to  Know  Act,  102 
City  actions,  102 
Meetings,  82,  110 
Oath  of  office,  3 
Official  misconduct,  101 
Oral  information 

Pro^dding  oral  public  information,  72 
Passive  meeting 
Body,  defined,  77 
Rules,  78 

Penalties 

Brown  Act  violations,  100 
Disclosing  confidential  information,  100 
Government  Code  section  1090,  60 
Official  misconduct,  6,  7,  60 
Political  Reform  Act  violations,  60 
Public  Records  Act  violations,  100 
Removal  from  office,  60 
San  Francisco  ethics  laws,  60 
Sunshine  Ordinance  violations,  101 
Personal  Relationship,  Disclosxue  of,  35 
Photographing,  Pubhc  meetings,  99 


Political  Activity 
Restrictions 

During  working  hours,  44 
WTiile  in  uniform,  44 
While  on  city  premises,  44 
Pohtical  Reform  Act 
Conflict  pro\-isions  of,  19 
Financial  disclosure,  28 
Gift  pro\'isions,  22 
Post-Emplo\-ment  Restrictions 
One-year  ban,  39,  40 

Certain  dtv  contractors,  39 
One-vear  ban,  general,  38 
Permanent  Ban,  38 
Waiver,  39 
Private  entities 

Application  of  public  meetings  to,  104 
Brown  Act,  application  to,  104 
Nonprofits,  public  access  to,  105 
Professional  relationship,  disclosure  of,  35 
Pubhc  comment 
General,  95 
Time  limits,  97 
Pubhc  Meetings 

Action  on  items  not  on  agenda,  85 
Adjourning  and  continuing,  1 1 1 
Amendments  to  items  on  agenda  for,  86 
Availabilitv  of  agendas  and  other  records, 
84,  111' 

Canceling,  83,  1 1 1 

Checkhst,  110 

Closed  sessions,  114 

Disabled  access  to,  116 

Disruption  of,  99 

Filming  and,  99 

Minutes  of,  115 

Notice  of,  82,  110 

Passive  meetings,  77 

Photographing  and,  99 

Pubhc  comment  and,  95 

Records  of,  115 

Regular  meetings,  82 

Rights  of  members  of  the  pubhc  at,  95 

Special  meetings,  82 

Tape  recording  bv  commission  or  board, 
99 
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Tape  recording  by  public,  99 
Voting,  87 

Public  Official 

Definition,  Political  Reform  Act,  20 
Public  Records 
Checklist,  119 
Definition  of,  62 
Department  Head  calendars,  74 
Disclosure  of 

Documents  containing  exempt  and  non- 
exempt information,  70 
Exemptions 

Attorney  client  communications,  69 
Contracts,  bids,  requests  for 
proposals,  70 

Deliberative  process  privilege,  70,  122 
Documents  relating  to  formulation  of 
negotiation  strategy,  72 
Drafts,  75 
Federal  laws,  68 
Financial  data,  70,  71,  72 
Interest  in  non-disclosure  vs.  interest 
in  disclosure,  70 
Law  enforcement,  69 
Litigation,  pending,  69 
Medical  files,  68 
Personnel  files,  68 
Requests  for  proposals,  70 
State  laws,  68 

Sunshine  Ordinance  Limitations  on,  70 
Maintaining  and  preserving,  74 
Requests 

Administrative  appeal,  101 
Assisting  requesters,  63 
Duty  to  produce  records  incrementally, 
65 
Fees 

Copies,  67 

Locating  or  inspecting  records,  66 
Other  services,  66 
Redacting,  67 

Form  for  requesting  documents,  133 
Immediate  disclosure  requests,  119 
Responding  to  requests,  63 
Standard  requests,  64 
Timely  response,  64 


Sole  source  contracts,  maintaining  list  of, 

71 

Public  Records  Act 
General,  61,  62,  67,  104 
Penalties  for  violating,  100 
Public  Review  File,  72,  73 
Public  Trust 

Public  office  duties,  1 8 
Quorum,  16,  86 
Recall  of  commissioners,  8 
Records,  retention  and  destruction 
Current,  76 
Permanent,  76 
Storage,  76 

Referrals,  Prohibition  on  benefits  for,  50 
Removal  of  commissioners,  7 
Reports 

Annual,  73 
Closed  session,  90 

Residency  requirement,  commissioners,  2 

Resignation  of  commissioners,  8 

Retreats,  80 

Rules  of  order,  15 

Secretary,  commissions,  role  of,  12 

Seriatim  meeting,  79,  81 

Social  occasions,  80 

Sole  source  contracts.  Maintenance  of  list, 
74 

Sunshine  Ordinance  (SF  Admin.  Code 
Chapter  67),  105 

Exemptions 

Deliberative  process,  70 
Limitations  on,  70 
General,  105 

Penalties  for  violating,  101 
Private  entities,  provisions  affecting,  105 
Task  Force,  7,  29,  85,  101,  107,  113 
Training,  6 
Tape  recording 
Closed  session,  91 
Public  meetings,  99 
Term  of  office,  commissioners,  3 
Travel 

Constitutional  ban  on  discount  travel,  52 
Giving  a speech 
in  California,  51 
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outside  California,  52 
Government  agency,  paid  for  by,  5 1 
Nonprofit  organization,  paid  for  by,  51 
Voting,  commissions  and  boards,  16,  87 


Web  site 

Duty  to  maintain,  75 
Reporting  gifts  on,  54 
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Public  Library  (41) 

Library  Government  Information  Center 

Terry  Oehler 

100  Larkin  St  FI  5 

San  Francisco  CA  94102-47 


Good  Government  Guide 

An  Overview  of  the  Laws  Governing 
THE  Conduct  of  Public  Officials 


2006-07  Edition 


Dennis  J.  Herrera 

City  Attorney  of  San  Francisco 


City  Hall,  Room  234  • 1 Dr.  Carlton  B.  Goodlett  Place  • San  Francisco,  California  94102-4682 
Telephone:  (415)  554-4700  • TTY:  (415)  554-6770  • Facsimile:  (415)  554-4745 
Web:  http://www.sfgov.org/cityattomey  • Email:  cityattomey@sfgov.org 


